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StaTE TAXATION OF LANDS GRANTED TO RAILROADS.— 
Jn a former issue (1 CENT. L. J. 347) we called attention to 
the rulings of the United States Circuit Court for the District 
of Nebraska, relative to the power of that state to tax the 
lands granted by Congress to the Union Pacific and Burling- 
ton and Missouri River Railroad Companies. ‘The titles of 
the cases are, Union Pacific Railroad Company v. McShane 
etal., and Hunnewell v. Burlington, &c., Railroad Company. 
We merely advert to the subject now to state that the decrees 
of tbe circuit court in those cases have been affirmed by the 
supreme court. 





LAND-GRANTS—CONDITIONS SUBSEQUENT.—On the 25th 
of January, the Supreme Court of the United States rendered 
a decision in the appeal case affecting the Bayfield & St. Croix 
land-grant. The case came up from the Minnesota Circuit. 
The appellate decision re-affirms the decision of the lower 
court, and holds that the title to the lands in the grant is in 
the state of Wisconsin absolutely, until Congress shall declare 
that the state has forfeited the lands for non-compliance with 
the conditions of the grant. The inference from the decision 
is, that ifthe road is completed, the lands will not be forfeited 
to the general government. 

The decision in the circuit court is reported in 2 Dillon, C. 
C. Rep. 398, in the case entitled Schulenberg v. Harriman. 
The principal here settled is one of great importance, and 
one not entirely free from difficulty, asthe attorney-general, 
as heretofore noticed (1 Cent. Law Jour. 411), seems to have 
entertained, to some extent, views different from those of the 
court. 





A New FEaturRE.—We are glad to be able to announce an 
accession to our editorial force in the person of Charles A. 
Choate, Esq., counsellor at law, lately of Georgia. Mr. 
Choate will devote a portion of his time each week to the 
JourNAL, and his labors will be directed to the introduction 
of a new feature into our columns: namely, a review of con- 
temporaneous reports. More than one hundred volumes of 
English and American reports will probably be published dur- 
ing the present year. To notice the matters of general in- 
terest in these volumes will require an examination of two 
volumes, on an average, each week. The task seems one of 
great magnitude, but Mr. Choate is a very energetic and 
capable worker, and he will, we doubt not, beable to make 
this department of great value to our readers. With the in- 
troduction of this new feature, the JouRNAL will become a 
more or less perfect weekly resume of the important contem- 
poraneous decisions of the courts of England and America, 
whether published in the law journals or in the regular series 
of reports. Meanwhile advance sheets of reports, sent by 
publishers and reporters in exchange for the JouRNAL, will be 
noticed more fully under the head of ‘‘Summary of our Legal 
Exchanges.”’ 





THE ELection or JupGE CHRISTIANCY TO THE UNITED 
STATES SENATE.—There never was a time in the history of 
eur country when the services of able and upright jurists were 


+ Zachariah Chandler (Whig). 





needed in political affairs as much asnow. Although we aim 
not to discuss political questions or give political news in these 
columns, except in so faras questions of political science may 
become /ega/ questions, yet we have been so much gratified 
at the election to the United States senate of that eminent 
jurist and pure man, Isaac P. Christiancy of Michigan, that 
we are tempted to give a brief sketch of his life and of the re- 
markable circumstances under which his election was brought 
about. 

Isaac Peckham Christiancy, late a member of the Supreme 
Court of Michigan, and now senator-elect from that state, 
in place of Zachariah Chandler, was born in Montgomery 
county, N. Y., March 12, 1812. He has lived in Michigan 
since 1837, and in the course of the twenty years between 
that date and his election to the supreme bench, practiced 
his profession at Monroe, and served as prosecuting attorney 
and member of the state senate. His third term, of eight 
years in the supreme court, began with January, 1874. His 
political experience discloses a couple of singular coinci- 
dences, or rather a plural coincidence. He was originally a 
Democrat of the free-soil stamp, and in 1852 was the candi- 
date of the Free-soil party for governor of his state, against 
his own law-partner, Robert McClelland (Democrat), and 
Mr. McClelland was elected, 
and shortly afterward became secretary of the interior for 
Franklin Pierce. Four years later, Mr. Christiancy, having 
aided in the formation of the Republican party, was put for- 
ward in the legislative caucus of that party as the most prom- 
inent competitor of Zachariah Chandler for the United States 
senatorship, to which the latter was then for the first time 
chosen. After Mr. Christiancy’s elevation to the bench, his 
impartiality and uprightness were so universally recognized, 
that, when nominated for his second term, the Democrats 
named no opposition candidate, and when the Republicans 
named him for a third term, the Democrats ratified the nomi- 
nation in their own convention. These repeated expressions of 
that entire party throughout the state, were the natural war- 
rant, if any were needed, for the almost unparalled action by 
which the Democratic element of the Michigan legislature 
renounced partisanship and secured his election to the 
United States senate. It was generally understood that so far 
as ‘‘management’”’ could effect it, no Republicans, except 
those who favored the election of Senator Chandler to a fourth 
term, were returned to the legislature at the fall elections of 
1874. But the political revulsion resulted in the election of 
60 Democrats, while of the 72 Republicans, eight were un- 
yielding opponents of ‘‘Chandlerism.’’ In full joint conven- 
tion of both houses, 67 wasthe bare majority required to elect. 
Three joint ballots were taken in three successive days, the 
opposition to Senator Chandler being, at first, scattered among 
fifteen candidates. On the second day, the entire Democratic 
vote was centered upon G. V. N. Lathrop, an eloquent and 
able lawyer of Detriot, and five of the disaffected Republi- 
cans named Judge Christiancy. Mr. Chandler lacked only 
three of the number required to elect. On the third day, 
the solid Democratic vote declared itself in favor of the judge, 
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and, together with that of the eight Republicans, determined 
a contest that had become intensely interesting, although for 
a half hour, by breaking up and scattering, the Chandler sup- 
port vainly attempted to divert votes to a third candidate, and 
so defeat the extraordinary combination, whose firmness se- 
cured for Michigan a senator of dignity, learning, ability and 
character. 





Some Recent Decisions in Bankruptcy. 

dn re S. H. Richardson & Co., 11 N. B. R. 114. In this 
case the individual estates of the members of a bankrupt firm 
being insufficient to furnish the exemptions allowed by the 
bankrupt act, on the petition of one of the copartners the 
exemption was allowed him out of the copartnership assets. 
Judge Treat (East. Dis. of Missouri) affirms his previous de- 
cisions to the like effect. The gist of the opinion may be 
found in the following sentences: ‘‘ The bankrupt act con- 
templates that each bankrupt shall not only be put in no worse 
condition than he occupied previously by force of state stat- 
utes, but that he shall also have the benefit of its own humane 
provisions. Its manifest purpose is to leave him, on the sur- 
render of all his assets for the benefit of his creditors, a suf- 
ficient amount, according to his condition in society, not to 
be reduced to instant and abject destitution, whereby he, and, 
it may be, his dependent and helpless family, are stripped of 
food and home, and the means of procuring either. That 
act has at least this two-fold object: First, to enable all the 
creditors to share equally in his assets, and, second, while 
discharging him, being honest and unfortunate, from the fur- 
ther obligation of his debts, to leave him some provision for 
himself and his family until he can start anew in life.’’ 

Jn re William Mills, Ibid. 117, Judge Blatchford concurs 
in the conclusions of Register Williams, that creditors named 
in a bankrupt’s schedule, but whose claims have not been 
duly proved at the time of holding a second meeting of cred- 
itors, may be ignored in the distribution of assets, though 
such distribution exhaust the estate. 

Kellogg, Assignee, e¢ a/. v. Russell e¢ a/., Ibid. 121, is a 
decision of Woodruff, J. (United States Circuit Court, North- 
ern District of New York), allowing an injunction to restrain 
one of the defendants from prosecuting a suit in the state 
- court against the U. S. marshal, who, as messenger, had seized 
certain property supposed to belong to the bankrupt, and 
transferred it to the assignee. 

Marsh e¢a/., Executors, v. Armstrong, United States Mar- 
shal, Ibid. 125, is precisely such a case in a state court (Min- 
nesota), as Judge Woodruff, in the case last mentioned, granted 
an injunction to restrain. 

Marrett, Assignee, v. Murphy ef a/., Ibid. 131, applies the 
familiar rule of equity, that real property purchased with 
partnership funds, so far as partners and their creditors are 
concerned, is to be treated, without reference to the situation 
of the record-title, as the personalty of the partnership. 

McFarland v. Goodman ef a/., Id. 134 (United States Cir- 
cuit Court, Eastern District of Wisconsin), follows Cox v. 
Wilder e¢a/., 2 Dillon, 45, in deciding that the right of a 
wife to her’dower or homestead is not bared by her having 
voluntarily executed a deed which has been set aside asa 
conveyance fraudulent as to creditors ; citing Woodworth v. 


Paige, 5 Ohio St. 70; Robinson v. Bates, 3 Allen (Mass.), 


40; and /n re Pratt, 1 CENTRAL LAW JOURNAL, 290. 


In re Lewis Cerf, Id. 143 (Eastern District Texas), 
Morrill, J., in this case determines that a voluntary bank- 
rupt, whose petition was filed prior to December 1, 1873, and 
whose assets are not equal to thirty per cent. of the claims 
proved against his estate, upon which he was liable as prin- 
cipal debtor, and who has not obtained the consent of one- 
fourth of his creditors in number, and one-third in value, is 
not entitled to his discharge under the amendment of June 
22, 1874. : 

It is to be regretted that the dates when the decisions 
were rendered are not given by the editor of the National 
Bankruptcy Register Reports. In looking over these volumes 
it is frequently found that two district courts, not far removed 
from each other, have reached opposite conclusions upon the 
same propositions. In construing modern legislation this is 
not surprising ; yet it would assist the practitioner, and the 
judges as well, to know that such decisions were rendered 
contemporaneously—that neither court had the benefit of the 
reasoning of the other, and that neither case is to be under- 
stood as overruling the other. E. T. A. 


God in the Constitution. 


A number of gentlemen, calling themselves the ‘‘ Reform 
Convention,’’ mostly Protestant clergymen, assembled last 
week in the ‘‘ Temple’’ at St. Louis, and agitated the ques- 
tion of a religious amendment to the federal constitution, 
which shall contain an express recognition of God and the 
Christian religion. Although the number of men who have 
joined actively in this movement is, so far we know, limited, 
yet their character and the undoubted rectitude of their in- 
tentions entitle the measure they propose to a respectful con- 
sideration and to candid treatment. 

While not seeking to disparage the Christian religion, nor 
that reverence for the Divine Being which, we believe, exists 
to some degree in every human breast, we are inflexibly op- 
posed to this movement. Our opposition to it is grounded 
on two simple reasons: 1. That no practical good can pos- 
sibly result from it. 2. That it may be productive of much 
mischief. 

We say that no practical good can result from it, because 
the intelligent advocates of the proposed amendment dis- 
claim any intention of making it the foundation of legisla- 
tion, or anything beyond a mere ceremonial recognition of 
God and the Christian religion. We say that it may be pro- 
ductive of mischief, because, whatever may be the intention 
of its present movers, it may hereafter be made the pretext 
for governmental interference in affairs of religion and con 
science. The bare possibility that such mischief may result 
from a change in the organic lawwhich produces no good be- 
yond that which can spring from a naked ceremonial, should, 
we think, determine every prudent mind against it. Nothing 
is truer than that many laws and constitutional provisions 
have produced results entirely unanticipated and undesired 
by those who framed them. Thus the provision in the federal 
constitution which requires the general government to guar- 
antee to each state a republican form of government, and 
which was probably designed solely to prevent the states from 
setting up monarchies within the Union, is now being in- 








Februa 
yoked 
yiews | 
Ano 
that it 
people 
ligion 
many 
true, a 
We ar 
our pe 
of an} 
Christ 
recog! 
tion p 
conde 
result 
to wo 
Chris 
No 
majo! 
Amer 
posec 
ous 0 
cided 
digni 
the | 
to th 
their 
ful o 
ganic 
the | 
and 
cour’ 
pres: 
Tl 
men 
that 
ing 
of c 
rest 
is, tl 
excl 
evel 
hist 
con 
ity. 
wis 
Ale 
tiot 
lem 
fro’ 
was 
Ch 
anc 
tur 
am 
the 
cet 
the 
of 


0. 6. 


SS. ), 
xas ), 
ank- 


aims 
yrin- 
one- 
e, is 
June 


ions 
onal 
mes 


the 
is is 
the 
red 
the 
ler- 





XUM 


February 5, 1875.] 


CENTRAL LAW JOURNAL. 


87 





yoked in support of measures entirely at variance with the 
yiews of its originators. 

Another objection which we make to this movement, is, 
that it is an attempt on the part of a portion of the American 
people to secure in the constitution a recognition of ‘herr re- 
ligion and ¢heir God in the constitution. There are lords 
many and gods many, now as in the olden time. It is not 
true, as these persons claim, that we are a Christian nation. 
We are a Christian nation only in the sense that a majority of 
our people are nominally Christians. We are in fact a nation 
of any and all religions, and our people, instead of being all 
Christians, are Christians, Infidels, Jews and Pagans. To 
recognize the truth of the Christian religion in the constitu- 
tion places the government of the Union in the attitude of 
condemning all religions which are not Christian. Such a 
result would be against public policy, because it would operate 
to wound the feelings and estrange the patriotism of all non- 
Christian citizens. 

Nor is it true that this consummation is at all desired by a 
majority of Christians. One great and powerful branch of 
American Christians, the Catholics, are without doubt op- 
posed to it. Another considerable branch, who, under vari- 
ous names, may be styled liberal Christians, are no less de- 
cided in their opposition toit. Nor doesit even partake of the 
dignity of aunited movement on the part of what may be termed 
the orthodox protestant churches. It is no disparagement 
to the few learned and enlightened gentlemen who have lent 


their aid to it, to say that it is rather a movement of a hand-- 


ful of religious zealots, whose knowledge of our national or- 
ganic law, of the nature and extent of its limitations upon 
the powers of the general government and those of the states, 
and of the grounds on which, and the extent to which, the 
courts enforce these limitations, may not unfairly be ex- 
pressed by a cipher. 

The real cause of alarm in the movement is (if a move- 
ment having so inconsiderable a following can create alarm), 
that it Zends in the direction of a state religion—of connect- 
ing the government with a particular church, or community 
of churches. If there is any respect in which our institutions 
rest on a happier basis than those of the states of Europe, it 
is, that in framing our national constitution, our fathers wisely 
excluded the entanglement which must inevitably spring from 
even a remote connection between church and state. Aill 
history, ancient and modern, points to the fact that such a 
connection cannot fail to be disastrous to the public tranquil- 
ity. The old polytheistic nations had no sfa¢e religion, but 
wisely recognized, tolerated and protected all religions. 
Alexander worshipped at the shrine of the gods of every na- 
tion he had conquered, and the Roman governor of Jerusa- 
lem maintained stations of sentinels to prevent any non-Jew 
from entering the sacred precincts of the Temple. And it 
was not until the Romans perceived that the Jewish and 
Christian religions had turned against the empire and denied 
and insulted all other gods but their own, that the empire 
turned against them. Rome was not overwhelmed with cal- 
amities until she had succeeded to a state religion. Until 
the final extinction of polytheism, every emptror had suc- 
ceeded in preserving the boundaries of Augustus. But under 
the reign of Constantine, Christianity became the state religion 
of the Romans. Under the reign of one of his successors, 


' 
| Theodosius, paganism was finally interdicted, the last pagan 
| temple was torn down, and the hyena bigot’s tooth was sharp 
| enough and strong enough to dig up even the foundations. 
| Under the reign of As son, Honorius, the barbarians burst 
in and extinguished the western empire. The kingdom of 
Hawaii has God in its constitution and theology in all its 
counsels. In 1822 it threw off the domination of its cruel 
native priests, and accepted the mild laws imposed by Ameri- 
can missionaries. Under the operation of laws, 
although blest with a soil and climate capable of supporting 
the population of Holland, its native population has steadily 
declined to fifty thousand souls, or one-eighth its estimated 
population at the time of its discovery by Captain Cook. 
This decline has been steadily promoted by laws imposed by 
theological zealots for the punishment of fornication and 
adultery. ‘Those warm-blooded barbarians, unable to resist 
the temptations of nature, conceal the proofs of their guilt by 
infanticide. And thus, under the blind zeal of priests offici- 
ating as legislators, a race of mankind is perishing from off 
the face of the earth. ‘‘ Yea,’’ said one native writer, ‘‘ the 
whole Hawaiian race is near its close.’? We recently had in 
St. Louis a law regulating houses of prostitution, with the 
view of diminishing the spread of loathsome diseases. A 
theological crusade was inaugurated against it, and it was re- 
pealed. ‘lo-day there is much more prostitution in St. Louis 
than under the former system ; houses of this kind hang out 
their signs at night with the same impunity as does an oyster 
saloon; and the danger of innocent persons becoming in- 
fected with loathsome diseases is much greater than before. 
Instances like these warn us against church interference in the 
affairs of government. 

In this direction the movement we are discussing undoubt- 
edly tends. For although the discreet leaders may cloak the 
real animus of the movementin apologetic speeches, yet they 
cannot stop the mouths of the rag-tag-and-bob-tail who follow 
at their heels: and through the indiscreet utterances of these 
the dangerous features of the movement may be most truly 
learned. Thus, at the meeting to which we allude, Mr. D. 
S. Ferris, of Sparta, Illinois, is reported to have said that 
‘‘there was a want of harmony between the general and local 
governments. The general government knows no Sabbath. 
The President travels, Congress sometimes sits, mails are car- 
ried, and sometimes distributed onthat day. ‘This bad exam- 
ple of the officers of the general government is being followed 
by those of local government, they feeling at liberty to be as 
independent as higher officials. Even in Sparta, where the 
people are exceptionally moral and religious, teams are driven 
through the streets on Sunday without being arrested and 
fined. He was in favor of restricting all libertinism, even to 
the re-enactment of the Blue laws of Connecticut.”’ 

It is safe to say that what Mr. Ferris is in favor of doing 
now, the leaders are in favor of doing as soon as they can. 

Subjoined are the preamble and resolutions adopted. Most 
of them were adopted without discussion : 


WHEREAS, this nation settled by Christians, has had from the beginning, 
and still has, a vital connection between the government and Christianity ; 
and, whereas, the rights and liberties of the nation and all that is most pre- 
cious in our civil institutions, depend for their security on this connection, which, 
like every other fundamental and essential principle of our national life, has 
been acknowledged in national instruments, state laws, constitutions, etc. ; and 
whereas, our nation as a unit is a sovereign power, under God, with more 
momentous interests and greater responsibilities than that of any individua] 


those 
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state; and, whereas, our national constitution is destitute of any explicit 
acknowledgement of is relations to God and Christ and the divine law, 

Resolved, That the fact of the nation’s life and its duty to God unite in re- 
quiring an explicit acknowledgment in its written constitution of its relation to 
God as the author of its existence; to Christ as its ruler, and the Bible as our 
supreme authority. 

Resolved, That the long neglect of its duty, and the consequent increasing 
denial and assailing of the nation’s connection with Christianity, render the per- 
formance of the duty all the more pressing and imperative. 

Resolved, That in recognizing the importance of this subject, we pledge our- 
selves to present and advocate it until the nation shall declare its Christian 
character, as it has, with one consent, already asserted its freedom, in the 
charter of our rights and liberties. 

Resolved, That as the Christian institutions of this nation do not infringe 
upon the rights of any class of citizens, bug are the bulwark and safeguard of 
all rights, the securing for those institutions an explicitly legal basis in our 
fundamental law, can be in no manner intolerant and proscriptive. 

Resolved, That while it is not the province of civil government to enforce 
religious worship or observances, the constitutional recognition of the con- 
nection of our government with Christianity is necessary, not to sustain the 
Christian religion, but to aid in preserving and maintaining the Christian civil 
institutions and usages of our nation. 


If amendments embodying these views were incorporated 
into the federal constitution, it is easy to foresee the result. 
It would in effect enact the Bible as a part of the fundamental 
law of the nation, subject tosuch interpretation as the domin- 
ant sect might place upon it, thus restoring us to the days of 
Puritan bigotry and intoleration. That such a movement has 
not at present a ghost of a chance of succeeding, need scarcely 
be suggested ; and what is more, it never can succeed, until 
American civilization, like a crab, begins to crawl backwards. 








Foreign Corporations — Jurisdiction of Federal 
Courts. 


THE SOUTHERN & ATLANTIC TELEGRAPH COMPANY 
v. THE NEW ORLEANS, MOBILE & TEXAS RAIL- 
ROAD COMPANY. 


Circuit Court of the United States for the Southern District of 
Mississippi, November Term, 1874. 


Before Hon. Rorert A. HILL, District Judge. 


Foreign Corporations — License.—An act of the legislature respecting a cor- 
poration originally created by another state, will be construed to be a license, or an act 
of incorporation, according to what appears to be the true legislative intent, without re- 
gard to the particular language employed. 

2. . When an Inhabitant of District.—The defendant corporation not 
being a corporation created by the state of Mississippi, is for that reason not an inhabi- 
tant of, nor is it found in the district. 


3- . Jurisdiction of Federal Courts.—The Circuit Court of the United 
States cannot acquire jurisdiction of the person of a defendant corporation of a State, 
other than that in which the corporation was created, by a resort to a state statute 
licensing the corporation on the condition of its submission be sued in such state. 


Gaylord B. Clark and A. F. Fohnston, for complainant; W. 
P. Harris and F. Z. George, for defendant. 

HIL, J.—This is a bill filed by the complainant, against tae de- 
fendant, to enjoin the defendant from interfering with complain- 
ant’s agents and employees in erecting and operating its line along 
and over defendant's right of way, within this state, and also to 
compel defendant to transport complainant's employees and ma- 
terials for the construction of said line, upon payment of the usual 
fare and charges. 

The questions now presented for decision are purely jurisdic- 
tional. By consent the defendant’s counsel is permitted to oppose 
the jurisdiction without entering an appearance, so as to waive 
service of process; process having only been served upon defend- 
ant’s agent appointed to receive service of process from the courts 
of this state. 











under the laws of this state, and that complainant also being a 
corporation of this state, both are citizens of the state, and conse- 
quently this court has no jurisdiction of this cause; and that if 
defendant is not a corporation, created by the laws of this state, 
and not a citizen thereof, the service of process on the agent 
of defendant, appointed to receive process from the courts of the 
state, is not sufficient to give this court jurisdiction of the defend- 
ant. These questions are of vital importance in this case, and the 
latter of general importance, as affecting the liability of foreign 
corporations to be sued in the national courts. They will be con- 
sidered in the order stated. 


On the 24th of November, 1866, the legislature of Alabama 
passed an act incorporating the New Orleans, Mobile and Chatta- 
nooga Railroad Company, of which defendant is the successor, to 
extend from New Orleans to Chattanooga, passing through this 
state, Alabama and Georgia, under such restrictions and with such 
privileges as the states through which the road was to pass might 
see proper to grant and impose, and conferring upon the corpora- 
tion the usual powers and privileges and under the usual restric- 
tions. The company was duly organized under the powers con- 
ferred. In furtherance of this object, the legislature of this state 
passed an act, approved February 7th, 1867, recognizing said cor- 
poration as created bythe legislature of Alabama, and approving 
and adopting the provisions of the Alabama act of incorporation, 
and conferring the powers and privileges granted by it, and au- 
thorizing the company to construct its line of road over the terri- 
ritory of this state, granting all the privileges, and imposing all 
the restrictions deemed necessary to protect the state and its citi- 
zens. 


The question to be determined, is, did the legislature intend to 
create this corporation, or only to recognize it as created by the 
legislature of Alabama, and grant it such rights as were necessary 
to enable it to construct and operate its road over the territory of 
this state, under the restrictions imposed, either of which the leg- 
islature had power to do? 

The title of the act, to which we have a right to look, in deter- 
mining its object and purpose, shows that it was intended not to 
create the corporation, but only to recognize it as created and then 
existing, and to grantit the necessary rights nd privileges under 
the proper restrictions imposed. This purpose is more clearly 
shown by the 13th section of the act, which provides that the com- 
pany can only sue and be sued in such courts of the state as are 
courts of record, and in such manner and form as corporations of 
this state can be sued. Also that service of process shall be on 
the president, secretary, treasurer, or any other member of the 
board of directors, or upon an agent of the company resident in 
this state, and designated to receive such process, and requiring 
the company to designate such an agent. These provisions and 
restrictions are pretty much the same as those required of other 
corporations, chartered by the laws of other states, and doing busi- 
ness in this state. If I had any doubts on the question, they would 
be removed by the decision of the Supreme Court of the United 
States in the case of the Baltimore and Ohio R. R. Co. v. Harris, 
12 Wallace, 65. I, therefore, must hold that defendant does not 
exist as a corporation created by the laws of this state, but only 
operating its road, and doing business in this state, under the pow- 
ers, rights, privileges and instructions conferred by the laws of this 
state. 

This brings us to consider the last and most important question 
presented. The jurisdiction of the courts of the United States is 
derived alone from the constitution and laws of the United States, 
both as it relates to the subject-matter, and the person sought to be 
brought under their jurisdiction ; indeed the whole machinery of the 
federal judiciary systemis separate from, and independent of, state 
legislation, and necessarily so. 12 Peters 300; 1 Blatchford, 628; 
4 Ibid. 121. 





It is insisted on behalf of the defendant, that it is a corporation 


It is true, that by different acts of Congress, certain laws of the 
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states in which the national courts are holden, are, for convenience, 
adopted in relation to the qualification of jurors, process, practice 
and modes of proceeding, but, in all such cases, it is the act of Con- 
gress which gives validity to it, and it is no more than if Congress 
had, in terms, enacted such provisions. In order to give this court 
jurisdiction in suits between citizens (and corporations are held to 
be citizens for this purpose), the opposing parties must be citizens 
of different states, and the party against whom the suit is brought, 
must be an inhabitant of, or found within, the district in which the 
suit is brought, provided, that in some states embracing more than 
one district, and the defendants reside in different districts, a coun- 
terpart of the writ may be sent into the district in which the court 
is not holden, to bring in the defendant or defendants residing in 
such district, but at least one defendant must reside in, or be 
served with process in the district in which the suit is brought. 
Congress has, by a recent act, authorized, in special cases, the 
bringing in of non-residents in equity cases to litigate their rights 
to property interests, situate in the district in which the suit is 
brought. This is an exception to the general rule. 

Whilst corporations are now treated as citizens in the national 
courts, for the purpose of suing and being sued, they are confined, 
in the latter case, to the state of their creation, except where a vol- 
untary appearance is entered, which they may at all times do ; and 
when they submit to the jurisdiction of the courts of other 
states, are as much bound by their judgments and decrees as if 
created by the laws of such state, or as if sued in the state of their 
own creation, 

A corporation creajgd by one state, and doing business in an- 
other, is comparable to an individual residing in one state and 
doing business by his agent in another state. ; 

A very large portion of the commerce and business of this 
country is carried on and done by corporations extending their 
operations in other states, and which is generally done by express 
legislative license, under such restrictions as may be deemed ne- 
cessary for the protection of the state and its citizens, thus grant- 
ing the license in the same way that they would be protected 
were such corporation one of its own creation, a very important 
one of which is the liability to be sued, and that a judgment or 
decree, when obtained in such suit, shall have the same force and 
effect as if rendered by the courts of the state in which the corpo- 
ration was created. A corporation may be created by the legisla- 
tures of two or more states, and when so created, will have a legal 
existence in each state so creating it, and may be sued in the fed- 
eral courts of each, provided the plaintiff is a citizen of another 
state. 

But this is different from the present case, or one in which the 
corporation exists in one state, and by express legislative license, 
or general comity, is doing business in another state. 

The agreement to be sued in the courts of this state is not an 
agreement to be sued in this court, and cannot, by implication, be 
extended beyond its terms. It is true that when sued in the courts 
of the state, either party may, upon complying with the require- 
ments of the acts of Congress, remove the cause into this court if 
the amount in controversy be sufficiently large, so that that which 
cannot be done directly, may, in this case, contrary to the gene- 
ral rule, be done indirectly. Congress may, by its legislation, 
shorten the road and provide that in all cases in which corpora- 
tions created by one state doing business in another state, agree 
to be sued, and to receive process on a designated officer or agent 
in such state, that such corporation shall be liable to be sued and 
to have its process served on such agent in the courts of the Uni- 
ted States. Such legislation, it seems to me, is necessary, but it 
has net been made, and this court has no power to supply it. The 
defendant might appear voluntarily, and if so, the jurisdiction 
would be complete, but by agreement the appearance of counsel 
in opposition to the jurisdiction, was not to have that effect. 

The result is, that the restraining order heretofore granted, must 
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be set aside, and the cause dismissed at complainant's costs, un- 
less the defendant shall voluntarily enter an appearance. 

I would be remiss, were I not to express my thanks to the able 
and learned counsel on both sides for their extensive research 
and able presentation of the questions presented, and my regret 
that the pressure of judicial duties has given me so little time to 
consider the questions, and to refer to the numerous authorities 
read and commented upon in the argument ; but 1am content with 
the conclusions reached. 





Title to Land in Public Streets. 
LOUISIANA ST. JOHN v. WILLIAM QOUITZON. 
Supreme Court of Tlinois, Fune Term, 1874. 


Present, Hon. PINCKNEY H. WALKER, Chief Justice. 
‘* SIDNEY BREESE, | 
‘*  Joun M. Scort, | 
“ a an geo Associate Justices. 
. K. MCALLISTER, | 
‘* JOHN SCHOLFIELD, | 
‘© ALFRED M. CRAIG, 


1. When Tenant may Dispute Landlord's Title.—Whilst it is true, as a gen 
eral proposition, that a tenant cannot dispute his landlord’s title, yet he may show that 
it has terminated by its own limitation or by the landlord’s own conveyance 


2. Conveyance with Reservation of Right to vacate Streets.—Where a 
grantor conveys land bordering ona street in an old town plat, reserving in the deed 
the right to vacate the street, and without expressly granting his title to the fee of the 
land embraced by the street, this is equivalent to a reservation of the rights of the grantor 
in the street, and upon the street becoming vacated, the right of exclusive possession uni- 
ted with the right of property vests in the grantor, and not in the grantee or his 
assigns. 

3. Conveyance of Land Bordering on Street—Subsequent Vacation of 
Street — Title to Soil in Street.--Where land bordering on a street is conveyed, 
and the street is subsequently vacated, the title to the land covered by the street reverts 
to the original proprietor, and not to his grantee. 








; Constitutional Law—Vested Rights—Legislative Power. 
—It is not within the competency of the legislature, in passing an act vacating a street, 
to change the above rule so as to vest title to the centre of the street in the present ad- 
jacent owner, instead of the original proprietor. 


This is an action brought by Mrs. St. John to recover of Wil- 
liam Quitzon the possession of a parcel of ground which consti- 
tuted one-half of a section of a street in the old town of St. Clair, 
now within the corporate limits of East Saint Louis, Illinois. The 
material facts were as follows: 

The town of St. Clair was laid out under a statute which provided 
that the fee of the streets should be in the corporation. Subse- 
quently it was incorporated and endowed with the ordinary pow- 
ems of local municipal government. The plaintiff then leased a 
portion of an old street, which had been enclosed, to one Meyer, 
Afterwards she conveyed the lot running along this part of the 
street to Rantenberg & Orbike, reserving the right in her deed to 
close the street. Meyer then quit-claimed the premises to Quit- 
zon, the defendant, who, finding that his building lapped over three 
feet on the lot sold to Rantenberg & Orbike, bought the strip and 
disputed the plaintiff's title. The street was then vacated, and suit 
commenced. The defence was that the portion of the street vacated 
inured to the three feet purchased from plaintiff's grantor, as above 
stated. 

Judgment having been given for the defendant, Quitzon, in the 
court below, Mrs, St. John appealed to the supreme court. 

Mr. Justice Scott delivered the opinion of the court. 

The premises sought to be recovered in this action, constituted a 
part of an old street in the town of St. Clair, except three feet, in- 
cluded in lot sixty-three. The street has long since been vacated. 
In 1859, appellant claiming to be the owner of the entire property 
covered by the town plat, leased a portion of it to August Meyer, 
which lease embraced that part in controversy. Proof was made 
of the assignment of that lease to the appellee, and that he entered 
into possession as the tenant of appellant. It is on the strength of 
that title he seeks to recover, 
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The defence appears to be rested on the ground, that in 1863, 
appellant sold certain lots in the old town of St. Clair to Ranten- 
berg & Orbike, including lot sixty-three, on the corner of Third 
or Main street and Broadway. By virtue of the conveyance, the 
grantees claim to the centre of what was Main street. Ifthis right 
can be maintained, it would include the strip of land in dispute 
between the parties. 


The town of St. Clair was originally laid out by John St. John. 
Perhaps as early as 1842, the proprietor and one Davidson, under- 
took to vacate the entire town plat. By virtue of an act of the 
legislature, passed in 1867, appellant did vacate some of the streets 
in the old town and made a new plat of the grounds. These 
grounds were contiguous to East St. Louis, and now constitute a 
part of that city. The vacating of the eld streets and the making 
of the new plat, as done by appellant, was by the consent and ap- 
proval of the city authorities. 

It is insisted that appellee having entered into possession of the 
premises as the tenant of appellant, he cannot now dispute her 
title. Asa general proposition a tenant cannot dispute his land- 
lord's title, but he may show it has terminated, either by its own 
limitation or by its own conveyance. This doctrine is fully settled 
by the cases in this court. Tilghman v. Little, 13 Ill. 239; Frank- 
lin v. Palmer, 50 III. 202. , 

The appellee may therefore rightfully defend, notwithstanding 
he was her tenant as to all that portion of the leased premises to 
which he can show appellant has parted with her title by her vol- 
untary act. The tenement occupied by appellee, lapped over 
three feet on to lot sixty-three as designated on the plat. He 
purchased this strip of land from Ratenberg & Orbike, and now 
claims in his own right to the centre of what was Third or Main 
street, the same having been vacated. The only question in the 
case is whether he can maintain his title to the centre of the 
vacated street. We are ofthe opinion he cannot. _ 

The appellant never parted with her interest to the centre of the 
street, and without an express grant it did not pass with the con- 
veyance of lot sixty-three. She expressly reserved the right in the 
deed to vacate the streets, which is equivalent to a reservation of 
all her title thereto. But there is another view that may be taken. 
The law at the date of these transactions, vested the fee of the 
streets in the municipality. The lot-owner took no interest under 
his deed in the street, other than what he had in common with the 
public. The limits of his lot was his boundary, beyond which his 
title did not extend. Hence, if the street was vacated, the fee re- 
turned to the original proprietor. There is nothing in the facts of 
this case to change the general rule of law. 

It is contended that when the street was vacated in 1869, by con- 
sent of appellant, the appellee, as her grantee, being the owner of 
three feet of lot sixty-three, bounded by Main street, was entitled, 
under the act of 1865, to hold to the centre of the street. This 
proposition in our view of the law, is untenable. Whatever rights 
appellant may have had in the premises, could not be divested by 
direct legislative action. But the law itself contained a proviso, 
“unless otherwise specially provided in the act vacating the 
same.” The act of the general assembly, passed in 1869, under 
which the vacation was made, with the subsequent approval of the 
authorities of the city of East St. Louis, provided otherwise. The 
new streets were dedicated upon condition that the fee in the 
streets and alleys vacated should vest in appellant. 


The appellee has failed to show that whatever title was in ap- 
pellant, at the date of the lease to Meyer, under which he went into 
possession of the premises, has been extinguished by operation of 
law or by any conveyance on her part. He has therefore shown 
no reason why he should not surrender the premises to his 
landlord. 


The judgment must be reversed and the cause remanded. 


[Vol. 2, No. 6, 





Criminal Procedure — Statutes Requiring Charge 
of Judge to be in Writing. 


DUNCAN v. THE STATE. 


Supreme Court of Tennessee, Fackson, April Term, 1874. 


Hon. A. O. P. NICHOLSON, Chief Justice. 
‘“  P. TURNEY, } 
‘* ROBERT MCFARLAND, 
‘* JAMES W. DEADERICK, 
“ ‘THos. J. FREEMAN, 
** Joun L. T. SNEED, 


Judges. 





1. Tennessee Act of March 10, 1873, Construed.--The Tennessee statute which 
requires the charge of the judge, in trials of felonies, to be in writing and filed with the 
papers, and taken out with the jury on their retirement, is mandatory ; and hence where 
the charge of the court in a trial of an indictment for murder, was not delivered into the 
hands of the jury, nor taken out by them on their retirement, or afterwards, a judgment 
of conviction was reversed. . 


DEADERICK, J., delivered the opinion of the court. 


The plaintiff in error was convicted at January term, 1874, of the 
Circuit Court of Carroll County, of murder in the first degree, with 
mitigating circumstances, and was sentenced by the judgment of 
the court to confinement in the penitentiary for life. He has ap- 
pealed in error to this court, and assigns as error, that the charge 
was not taken out by the jury upon their retirement. 

The bill of exceptions shows, ‘“‘ that the charge of the court was 
not given into the hands of the jurors, nor was it in any way de- 
livered to them, to be taken to their room upon their retirement, or 
afterwards ”’ ~ 

The act of March Io, 1873, 3 2, provides ‘‘ that on the trial of 
all felonies, every word of the judge’s charge shall be reduced to 
writing, before given to the jury, and no part of it whatever shall 
be delivered orally, in any such case, but shall be delivered wholly 
in writing. Every word of the charge shall be written, and read 
from the writing, which shall be filed with the papers, and the jury 
shall take it out with them upon their retirement.” 

In two cases, one at Knoxville, and one at Nashville, where the 
charges had not been delivered in writing, the offences charged be- 
ing felonies, we held that the act of 1873 was mandatory, and 
when the bill of exceptions showed that the charge had, in such 
cases, been delivered orally, that it was error for which the court 
would reverse. 

The act prescribes to the judge, in unmistakably plain terms, his 
duty, and the mode in which it shall be performed. The third 
section of the act, in terms equally clear, declares the intention of 
the legislature to be, ‘‘ to prohibit judges wholly from making oral 
statements to juries in any case involving the liberties and lives 
of the citizens.” 

The primary object of the law is to have the charge so deliv- 
ered that there can be no misunderstanding between the court and 
counsel, as to the instructions given to the jury, and none by the 
jury. In practice, such differences have frequently arisen, and it 
has sometimes happened that jurors, after concurring in a verdict, 
have afterwards sought to have it set aside, upon the plea that the 
charge of the court was misunderstood. 

The act requires the written charge to be filed with the papers, 
and taken out by the jury ‘upon their retirement,” that they may 
have present with them the means of settling any controversy that 
may arise as to what the judge did charge. The law requires in 
very emphatic language, that the charge shall be written and read 
to the jury, and that they shall take it out with them. The terms 
of the exception show with a sufficient certainty that the jury did 
retire, after the charge was delivered, and that the written charge 
was not taken out by them. 

If they had delivered their verdict without retiring from their 
seats, the act would not have applied, as the reason or necessity 
for it would not have existed. 





JUDGMENT REVERSED. 


It is true that the presumption of law is in favor of the regular- 
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ity of the acts of the circuit judge ; but where a plain mandatory 
statute has not been obeyed, and the bill of exceptions shows that 
we have no authority to say such disregard of the direction 
of the statute is excusable, and in effect nullify the provisions of 
the act. 
We hold that the failure to require the jury to take out with them, 
in their retirement, the written charge, was erroneous. 
REVERSE THE JUDGMENT. 


NorE.—The decision that the statute in question is mandatory in its terms, 
is supported by similar decisions in other states. In California, the statute 
provides, in regard to the instructions given the jury, as follows: ‘‘ Such 
charge shall be reduced to writing before it is given, and in no case shall any 
charge or instructions be given to the jury otherwise than in writing, unless 
by mutual consent of the parties."" This statute has been held to be manda- 
tory. People v. Beeler, 6 Cal. 246; People v. Demint, 8 Cal. 423; People v. 
Chares, 26 Cal. 78; People v. Woppner, 14 Cal. 437; People v. Garcia, 25 
Cal. 531 ; People v. Chung. 17 Cal. 320. A verbal modification of the written 
charge is erroneous. People v. Payne, 8 Cal. 341. It does not make it less 
so that the judge, after the charge is given verbally, offers to put it in writing 
if desired by the defendant's counsel. People v. Ah Fong. 12 Cal. 345. It 
is not necessary that the defendant except to an oral charge at the time it is 
given. Ibid.; and his consent cannot be inferred from his failure to object at 
the time. People v. Chares, 26 Cal. 78; People v. Prospero, 44 Cal. 186. 

The statute of Missouri provides that the charge of the court, in criminal 
ceses, shall be ‘‘in writing." It has been construed and explained by the 
supreme court, as follows: “‘ The instructions are expressly required to be 
in writing. Every person knows how difficult it is to obtain an accurate ac- 
count of words spoken in the midst of a trial. The whole cass may turn 
upon the jury misunderstanding a single word used by the judge."’ ‘‘ There 
is no authorization, at the request or by the consent of the parties, to give 
oral instructions; but the language is, they shall be in writing. The statute 
is mandatory."" ‘‘ Counsel has no right or authority to consent to an infringe- 
ment on the rights and privileges of his client. It would not have been com- 
petent for the prisoner himself to have done so The provisions of the law 
are express and positive. They are enacted for wise and beneficial purposes, 
and neither courts nor parties are allowed to treat the law as naught, and 
construe it into a dead letter, and substitute a different arrangement in its 

* stead» If the proposition comes from the prosecuting officer, the defendant 
dares not withhold his consent without creating prejudice before an impatient 
and exhausted jury,—the very thing, of all others, he is most anxious to 
avoid. ‘The jury are liable to misapprehend the language of the court, a fulls 
perfect and satisfactory bill of exceptions is unattainable, and thus a man's 
rights are invaded and frittered away through a violation of the law which 
was made for his protection."” State v. Cooper, 45 Mo. 64. 

The Tennessee court, which is otherwise in accord with the Missouri court 
on this subject, has differed from it on the question of the prisoner's consent. 
At the same term at which the principal case was decided, it was held in an- 
other case, that if the prisoner assents that the charge be verbal instead of writ- 
ten, he cannot afterwards complain of it; following the maxim: ‘ That to 
which a person assents is not esteemed in law an injury.” Broom’s Leg. 
Max., p. 204; Baumgardner v. State, MS. 

In California, this question is pretermitted by the provisions of the statute 
sanctioning such consent when affirmatively given. 


In the late case of Manier v. The State, decided at Nashville, and printed 
in the Nashv. Com. Reporter, for Dec. 3, 1874, the Tennessee court held that 
this statute forbade the judge to read from the printed statutes to the jury 
portions of the code applicable to the case, but which they did not take in 
their retirement; and said that “ the judge had no right to read from any 
book in delivering his charge, but his plain duty was to write or have printed 
every word then read from the written or printed paper, and then commit the 
charge to the jury upon their retirement." Among other reasons given for 
holding that *‘ the statute admits of no evasion, and its terms are imperative,’ 
the court here holds that “ it is at least but a necessary provision in order that 
the jury who are the judges of the law, may the better adjudge the law.” 

5. Oc?. 





gags The regular edition of this number was printed on Thurs- 
day last, and sent to the bindery, where it was entirely consumed 
by fire on Thursday night. We were thus compelled to reprint 


another edition—which has occasioned a delay which we hope 





Railroad Negligence—Respondeat Superior—Con- 
stitutional Law. 


KIRBY v. THE PENNSYLVANIA RAILROAD COMPANY, 
OPERATING THE ERIE AND PITTSBURGH RAIL- 
ROAD. 


Supreme Court of Pennsylvania, Fanuary 4, 1875. 


The Pennsylvania act of April 4th, 1868, enacting that persons engaged about the 
premises of a railroad company, although not employed by the company itself, should 
only have the same right to recover against the railroad for an injury as one of its em- 
ployees would have, is constitutional. ; 


Error to the Court of Common Pleas of Mercer county. 

Opinion by AGNEw, C. J. 

The Sharon and Greenfield Railroad is a coal railway, terminat- 
ing above grade near to the side-track of the Erie and Pittsburgh 
Railroad. The cars of the latter are run out upon the side-track 
to receive the coal from the former, by means of schutes from 
above. The plaintiff was employed, not by the Erie and Pitts- 
burgh Railroad Company, or its lessee, but by others, to assist in 
running the coal through the schutes, into the cars below, standing 
on the side track. While su engaged, and standing on a car, di- 
recting the movement of the coal into the car, a train of cars laden 
with limestone, became disengaged from a locomotive, drawing it 
away, ran off down grade, and entered the side-track, the switch 
of which had been left open by.the servants of the defendants 
running out the side-track ; the limestone train struck the coal cars 
standing on the side-track with great violence, throwing the plain- 
tiff off the car on which he was engaged, and injuring him badly. 
An action for this injury was brought against the Pennsylvania 
Company, the lessees operating the Erie and Pittsburgh Railroad. 
On the trial the plaintiff was non-suited under the terms of the first 
section of the act of 4th April, 1868, P. L. 58, in these words: “ That 
when any person shall sustain personal injury, orloss of life, while 
lawfully engaged, or employed on or about the road, works, depots 
and premises of a railway company, or in or about any train or car 
therein, or thereon, of which company such person is not an em- 
ployee, the right of action and recovery in all such cases against 
the company, shall be such only as would exist if such person 
were an employee. Provided, that this section shall not apply to 


passengers.’ Is this a valid law? Had the legislature the power 
to pass it? The case of the plaintiff evidently falls within its 
terms. The propriety of the law is not a question before us. If 


the legislature had the constitutional power to pass it, repeal is the 
only mode of annulling it. It may be considered that the natural 
rights of men, among them that of personal security, are guarded 
by the bill of rights, and ‘‘ that all courts shall be open, and every 
man for an injury done him, in his lands, goods, person, and rep- 
utation, shall have remedy by due course of law, and right and 
justice administered without sale, denial or delay.” 

But in what respect does this law trench upon this guaranty, or 
indeed on any other in the constitution. The person to be affected 
by it, must be one /aw/ully engaged or employed on or about the 
road, etc. To be thus engaged he must be there dy Azs own consent. 
He is therefore voluntarily there to perform some act or business 
connected with the road, or its works. He knowingly assumes a 
relation regulated by the law, and thus places himself under the 
operation of the law, which governs the relation. He is not bound 
to assume the relation, and when he does, he acts with his eyes 
open. The law is not retrospective, and takes from him no remedy 
for an injury already sustained. The relation he assumes is one 
of danger, and the fact of danger authorizes regulation by the state, 
as the conservator of the lives, security and property of her citi- 
zens. It is a police regulation, which, having respect to the gen- 
eral good, forbids individuals from undertaking a dangerous employ- 
ment, except at their own risk, to the same extent as if they were 





our readers will excuse. 





in the immediate employment of the railroad company. Leaving 
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each one to assert his proper remedy against the person whose act 
or negligence does him the injury, the law says to him that the legal 
principle of respondeat superior shall have no place in this partic- 
ular relation ; that as a matter of proper policy for the good of all, 
those who voluntarily venture into employment along side of the 
servants of a railroad company, shall have just the same remedies, 
for injuries happening in the employment, that these have, and 
none other. In doing this, no fundamental right of the person 
thus voluntarily venturing, is cut off or struck down. The liability 
of the company for the acts or ommissions of others, though they 
be servants, is only an offspring of law. The negligence which 
injures is not theirs in fact, but only by imputation of law. The law 
which thus imputes it to the company, for reasons of policy, can 
remove the imputation from the master and let it remain with the 
servant, whose negligence causes the injury. It is unnecessary to 
refer to the long line of decisions asserting the general power of 
legislation when unforbidden in the constitution. Finding no pro- 
hibition against such a regulation of persons lawfully engaged or 
employed upon a railroad or its works, the section quoted of the 
act of 1868 is not unconstitutional. 
The judgment is therefore affirmed. 
—| The Legal Intelligencer. 





Bankrupt Act of June 22d, 1874—Defective Special 
Verdict. F 


IN RE ROBERT G. KING, AN ALLEGED BANKRUPT. 
in U. S. Circuit Court, District of Nebraska, Fanuary, 1875. 


Before Hon. Joun F. DILton, Circuit Judge. 


On acreditor’s petition in bankruptcy on which issue was taken, a jury had rendered a 
defective special verdict (but no genéral verdict) before the amended bankrupt act of 
June 22, 1874, was enacted, and the case was pending qn a motion by the creditors for an 
adjudication of bankruptcy on this special verdict, when said amendatory act took effect ; 
and afterwards by consent of the court an amended petition under said amended act was 
filed and issue taken thereon: e/d, that the action of the court in subsequently dis- 
missing the case on the strength of the special verdict, was erroneous, and that the issues 
made under the amended act, by the amended petition, should have been determined. 


Petition for review in bankruptcy : 


A creditor's petition in bankruptcy was filed against King, 
March 17, 1874. Denial of acts of bankruptcy and trial by jury 
May 4, 1874, who returned a special verdict. Motion by petition- 
ing creditors for an adjudication on the special verdict and not- 
withstanding the same. While this motion was undetermined, the 
amended act of June 22, 1874, went into effect, and on October 17, 
1874, an amended petition was filed by consent of court, bringing in 
additional creditors and stating acts of bankruptcy in compliance 
with said amended act. King filed an answer, denying the alleged 
acts of bankruptcy, and denying that the requisite number and 
amount of creditors were concurring in the proceeding. The court 
found, it seems, that the requisite number were assenting to the 
proceeding, but on the 18th of November, 1874, entered an order 
stating “‘ that the cause came on to be heard on the verdict of the 
jury rendered at the May term, before the pleadings were 
changed to comply with the act of June 22, 1874, and the court being 
fully advised, orders that the proceeding be dismissed, and that the 
marshal turn over to R. G. King, all the property held under the 
provisional warrant hereto isssued.” 

To review and re-examine this- order, the petitioning creditors 
bring the case here by petition in review. 

C. S. Chase and W. O. Bartholomew, for the creditors. 


No appearance for King. 

‘DILLon, Circuit Judge :—I am of opinion that the special ver- 
dict is defective, in not covering the issues or affording a basis of 
facts for a decision for or against the petition. The result is that 
there was simply a mis-trial, leaving the case pending in the bank- 


of June 22, 1874, took effect, and the retroactive provisions of that 
act applied to it as an undetermined case, requiring the assent of 
one-fourth in number and one-third in value of the creditors. The 
petition was amended, alleging that the requisite proportion of 
creditors as to number and value, concurred in the proceeding, and 
stating acts of bankruptcy to comply with the new provisions of 
law, and issue was taken on this amended petition by the debtor, 
These issues, as to the acts of bankruptcy, were never tried, but 
the court entered an order on the 18th day of November, 1874, 
based upon the special verdict of May 4th, 1874, dismissing the 
petition of the creditors and all proceedings under the same, and 
ordering the marshal to restore to the debtor all the property held 
under the provisional warrant. This was erroneous. The special 
verdict being defective, there was a mis-trial, leaving the case 
pending in the court, and the order ought to have been to set aside 
the special verdict, and to have the issues made by the amended 
pleadings tried and determined in the usual manner. The order 
of the 18th day of November, above mentioned, is reversed and set 
aside, and: the district court ordered to proceed in the case ina 
manner not inconsistent with the order herein made, and torequire 
the marshal to take possession of the property of the debtor. 
ORDERED ACCORDINGLY. 





Signing Coupons by Printed Fac Simile. 
PENNINGTON v. BAEHR. 


Supreme Court of California, Fuly Term, 1874. 


Coupons of bonds may be signed by a printed fac simile of the maker’s autograph’ 
adopted by the maker for that purpose, though not expressly authorized by statute. 


Application for a writ of mandate to require the respondent, the 

state treasurer, to pay the interest on certain bonds as evidenced 
by coupons attached thereon. In pursuance of law, a levee dis- 
trict was organized in-Sutter county, in the year 1871, and desig- 
uated Levee District No. 5. Thereafter works of reclamation 
were commenced and carried on in the district, and large expen- 
ditures of money were thereby made, amounting to $500,000, for 
which warrants were duly issued. Under the act of March 30, 1872, 
“to provide for funding the indebtedness of the reclamation and 
levee district of the state” (Stats. 1871-2, p. 835), the warrants so 
issued were funded in bonds of the district of $500 each, bearing 
interest at the rate of 8 per cent. per annum, payable on the first 
day of January and July of each year. The bonds were properly 
numbered, dated and sealed, and were signed by the reclamation 
fund commissioners, as provided in the said act, and had coupons 
for the interest attached to each bond. The president of the 
fund commissioners caused a fac simile of his autograph to be 
printed on the coupons, and adopted the printing as his signature, 
instead of writing his name with his own hand. The bonds so is- 
sued were received by the creditors in satisfaction of the warrants 
held by them. By the act of March 25, 1874, amendatory of the 
act of 1872, supra (Stats. 1873-4, p. 585), it was provided that the 
assessments collected for the payment of the principal and inter- 
est of the bonds should be paid to the state treasurer, in the same 
manner as other taxes, to constitute an interest and sinking fund, 
from which the state treasurer was authorized and directed to pay 
the interest and principal on the bonds as they became due. 
The petitioner, being the holder of a bond on which the interest 
for six months became due July 1, 1874, presented to the respon- 
dent the coupon representing the interest, and requested payment 
thereof, there being sufficient money in the fund for that purpose. 
The respondent refused to make the payment, on the ground that 
the name of the president of the fund commissioners had been 
printed upon the coupon, and not written with his own hand. 
Thereupon the petitioner made this application. 


L. S. Belcher, for the petitioner, argued that the fac simile, hav- 
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missioners and adopted by him as his signature, was a legal sign- | duties to be aware of the very great disadvantage under which a 
ing of the coupon. He cited Davis v. Shield, 26 Wend. 352; | court labored when it was compelled to decide a case, and espe- 
James v. Patten, 6 N. Y. (2 Seld.) 13; Miller v, Pilliton, 4 Edw. 102; | cially a very important case, upon an ex parte argument. Under 
Benjamin on Sales, 1g1-2; 3 Phillips on Ev., 4 Am. Ed. 371; | those circumstances, he thought that it would now be competent 
Brown on Stat. of Frauds, sec. 356. He also referred to the cus- | for him to hear a re-argument of those points.’’ But he added 
tom of signing the coupons of railroad bonds and other bonds, | that, ‘‘ upon reflection, he was satisfied that such a course would, 
bank notes, and the United States legal tender notes by printed | on the whole, be inexpedient, and would not further the ends of 
fac simile. | justice. All those points might be re-argued before the privy 
Attorney-general Love, for respondent, contended that to con- | council, and if there had been any miscarriage of justice in the 
stitute a legal signature there must be an actual writing of the | former decisions of that tribunal, it was fully competent for it to 
name of the signer; and he referred tothe definitions of the words | rectify its error without the intervention of another judgment on 
“ signature,” and “‘ to sign,’ in the dictionaries of Webster, Wor- the same subject from that court.” 
cester, Bouvier, Wharton and Burrill. A printed fac simile, he| We cannot but consider it matter for congratulation that the 
said, could be more easily forged than an autograph; and such a | learned judge has thus followed the usual practice of the courts, 
signature would be no more protection than no signing at all. He! With the particular case of Martin v. Mackonochie we have no 
contended that a fac simile could not be adopted as a signature | concern, although it might, perhaps, have been suggested that, 
without express authority of law, and that in the instance referred | with Sir Robert Phillimore’s elaborate judgment in Hebbert v. 
to by counsel for petitioner—the legal legal tender notes and bank | Purchas before them, the latter case could hardly be correctly said 
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notes—the statute had authorized the use of the fac simile. 
The court ordered the mandamus to issue as prayed for. 
—| Pacific Law Reporter. 








During the judicial career of a learned vice-chancellor who re- 
cently retired from the bench, the question of the competence of 
courts of first instance to re-open questions decided by courts of ap- 
peal, came somewhat frequently to the surface. ‘‘ There are, in my 
recollection,”’ said Vice-Chancellor Malins, in Dugdale v. Dugdale, 
(L. R. 14 Eq. 234,) ‘ no less than three decisions of Lord Westbury 
which Vice-Chancellor Stuart declined to follow.”’ In one of these 
cases (Drummond v. Drummond, 14 W. R. 829, L. R. 2 Eq. 335), 
the vice-chancellor refused to be bound by two successive judg- 
ments of the lord chancellor, and the full court of appeal subse- 
quently declared (15 W. R. 267, L. R. 2 Ch. 32), that he was right 
in doing so. In another case (Collins v. Lewis, L. R. 8. Eq. 708), 
the same judge pronounced an opinion that Hensman v. Fryer, 
16 W. R, 162, L. R. 3 Ch. 420), was “clearly a mistaken decis- 
ion,’ and declined to decide in accordance with it. The same 
course was pursued with reference to the same decison by Vice- 
Chancellor Malins in Dugdale v. Dugdale, where Hensman v. 
Fryer was pressed in argument as being exactly in point, and it 
was stated that in fact the bill had been framed upon the suppo- 
sition that the decision of the court of appeal was a binding au- 
thority. The learned vice-chancellor, however, said that he was 
not bound to follow a decision of the court of appeal, ‘‘if clearly 
erroneous,” and he came to an opposite conclusion to that ex- 
pressed in Hensman v. Fryer. Some sort of warrant for occasional 
judicial rebellion was recently afforded by the language of Lord 
Chelmsford, in delivering judgment in the House of Lords, in Peek 
v. Gurney (22 W. R. p. 33), where, speaking of a decision of the 
House of Lords, in Seymour v. Bagshaw, where it appeared that 
the counsel for the plaintiff in error, without argument, submitted 
toa judgment for the defendant in error, the noble lord said that 
he could not understand how, under these circumstances, the 
court of exchequer, in a subsequent case, could consider Seymour 
v. Bagshaw as a conclusive authority. 

It must have been, we imagine, on the strength of some of these 
cases that an attempt was made last week to induce the judge of 
the court of arches to sit in judgment on the decision of the privy 
council in Hebbert v. Purchas. The counsel for Mr. Mackonochie 
appear to have argued very strenuously that the decision of the 
court of appeal was given without the advantage of argument on 
the part of the defendant; that it was based on mistakes of fact 
as well as of law, and that it was irreconcilable with previous de- 
cisions of*the same tribunal. The learned judge appears to 
have been so far impressed with the argument as to declare that 
“it did not require a long experience in the discharge of judicial 





to have been decided by the privy council without argument for 
| the defendant. 


But, in the interests of suitors and the profession, 
it isto be hoped that no further extension may be given to the rather 
dangerous doctrine to which we have referred. No one would 
deny that there may be cases where a decision of the appeal court 
has been obviously founded on a mistake, and where it would be 
proper for a judge of first instance to decline to follow such a 
decision. Butthe result of laying down any such rule as that 
whenever a court of appeal has not had the advantage of an ar- 
gument on both sides, its decision has no binding force, would be 
to launch us on a sea of uncertainty, to drift helplessly about ac- 
cording to the varying currents of judicial opinion.—| Sedcrfor's 
Fournal. 





Liability of Solicitors for Misconduct of Partners. 


We suppose that the most adventurous of underwriters sleep 
sound on the stormiest nights. If they allowed themselves to 
dwell on their risks, life would be insupportable. The glorious 
theory of averages is their mainstay and consolation. On the 
same principle, solicitors put out of sight and out of mind the per- 
ils which surround them in the conduct of business. “In large 
firms, carrying on an extensive and multifarious business, there 
must be continual danger of some slip, of some fraud practiced 
against the firm or its clients, calculated to do great injury. Some 
few years ago a verdict for a heavy sum of money was recovered 
against a solicitor, because his partner had, in a weak moment, 
given a chance of escape to a defendant arrested on a capias. 
Besides this class of perils, there is the further risk of a partner 
doing a dishonest act under such circumstances as to make the 
innocent partners liable to the party wronged. These cases gen- 
erally present features of peculiar hardship, and are precisely of 
that class of cases in which the innocent defendants are amply 
justified in fighting the question of liability to the utmost. The 
contests raised upon them have evoked so much ingenuity and 
subtlety of argument, that the distinctions drawn in them have 
acquired singular nicety ; and in order to ascertain, in any given 
instance, whether the innocent partners can be held responsible, 
it becomes necessary to scan the facts with minuteness. 

Clients are often compelled, in the transaction of business, to 
entrust one member of a firm of solicitors with money. They fre- 
quently hand over money for a specific investment, and 
occasionally for the general: purpose of investment. In case of 
the person so trusted with money misappropriating it, there arises 
the question whether it was received by him in the course of his 
ordinary business as a solicitor, so that receipt by him is a receipt 
by the other members of his firm. In Harman v. Johnson, 22 
Law J. Rep. (N. s.), Q. B. 297, it was held that the receipt of 
money by one of a firm of attorneys from a client, professedly on 
behalf of the firm, for the general purpose of investing it as soon 
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as he can meet with a good security, is not an act within the scope 
of the ordinary business of an attorney so as to render partners 
liable to account for the money so deposited, such a transaction 
being part of the business of a scrivener, and attorneys, as such, 
not necessarily being scriveners. But if money be so deposited 
with one partner for the purpose of its being invested on a partic- 
ular security, the other partners are liable to account for it, such a 
transaction coming within the ordinary business of an attorney. 

In St. Aubyn v. Smart, Law Rep. 5 Ch. App. 646, “ the plaintiff, 
being entitled to a fund in court, gave the firm of solicitors, who 
had acted for him in the matter, a joint and several power of at- 
torney to receive the money from the accountant-general. The 
plaintiff sent the power to B., one of the partners, who received 
the money and signed the receipt in his own name. B. paid the 
money into his private banking account, and shortly afterwards 
absconded with it. The letters on the subject of the power of at- 
torney and the cost of stamping it were charged for in the bill of 
costs of the firm. Upon a bill seeking to make S., the other part- 
ner, liable to pay the money, but not praying for an account, it 
was held that the money must be treated as having come into the 
hands of the firm in the course of their business as solicitors, and 
that S. was liable for its repayment with interest. 

Next in order of date came the celebrated case of Lord Dundon- 

ald v. Masterman, 38 Law. J. Rep. (N. s.), Ch. 350. There the 
plaintiff retained a firm consisting of three partners as his solicit- 
ors. The main object of the retainer was to carry out a series of 
arrangements with the plaintiff's creditors. The business of the 
plaintiff was conducted almost exclusively by one member of the 
firm, who received large sums of money forthe purpose of making 
various payments to creditors and to the beneficiaries of an estate 
of which the plaintiff was executor. This member of the firm mis- 
appropriated a large sum of money received in the course of these 
transactions. The various matters carried out bythe solicitor were 
entered and charged for in the books of the firm. The plaintiff 
obtained a decree against the innocent members of the firm, and 
in the course of his judgment, Vice Chancellor James said: ‘‘ The 
question is, then, whether it is possible to treat the money, so paid 
in the course of the professional business, which was undoubtedly 
the professional business of the firm,under professional advice, which 
was undoubtedly the advice of the firm, as paid otherwise than 
to the firm. I hold that it is impossible so to treat it, however hard 
it may be on innocent parties. It is surely within the ordinary 
every-day practice of a firm of solicitors or attorneys, to receive 
moneys from a client for the purpose of satisfying the demands of 
the creditors whom they are employed to arrange with. It is 
surely within the ordinary every-day practice of a firm of solicitors 
and attorneys to receive from a client, an executor, moneys, some- 
times to pay the demands of government, sometimes to pay lega- 
tees; and sometimes to pay into court; in short, to receive money 
for a specific purpose connected with the professional business 
they have in hand, just as in Harman v. Johnson, the court held 
that it was within the ordinary business of such a firm to receive 
moneys for the purpose of making a specific investment on 
mortgage.” 

We have drawn attention to these cases because, in the Decem- 
ber number of the Law Journal Reports, there is a report of the 
important case of Plumer v. Gregory, decided by Vice-Chancellor 
Malins on the eve of the lonz vacation (43 Law J. Rep. (N. s.) Ch, 
803). Messrs. Jonas and William Gregory, father and son, were 
solicitors in partnership, and Mrs. Plumer, a married lady, was a 
client of the firm. In April, 1869, Mrs. Plumer had in hand 
£3,000. William Gregory asked her for £1,300 as a loan, to assist 
another client in buying an advowson. She advanced the money, 
and a memorandum was signed by both partners acknowledging 
the receipt of the money for the purpose indicated. In the same 
year William Gregory applied to her for £1,700, as a loan to one 
F., who desired to borrow that sum by way of mortgage on some 





land in Wales. She handed that sum over personally to William 
Gregory, but at the time received neither security nor acknowledg- 
ment. In August, 1862, Jonas Gregory retired from business. In 
August, 1864, Mrs. Plumer applied to William Gregory for some 
explanation of the investment of the £1,700, and he gave her his 
own bond for the amount. In January, 1865, Jonas Gregory died 
possessed of considerable estate, and in 1872 William Gregory 
died insolvent. The object of the bill filed by Mrs. Plumer was, 
of course, to get a decree against the estate of Jonas Gregory, 
The liability of the estate to make good the £1,300 was not se- 
riously disputed, and the contest in the case was as to the sum of 

'1,700. The vice-chancellor dismissed the bill as to the claim for 
the latter sum. His honor said that as Jonas Gregory never 
received any part of this sum, he could only be liable for it on the 
ground that his partner’s receipt for it was his receipt, or, in other 
words, that it was a partnership transaction. His honour further 
said that one partner has no authority to bind the other partners 
by borrowing money, unless it is borrowed in the usual course of 
business, and for specific business purposes. The mere statement 
that the money was to be lent to a client was not enough to bind 
the partner. If the firm had been employed to prepare securities 
for the plaintiff, the matter appearing in the ordinary way in their 
books, a payment of money to one of the partners would have 
been a payment to both, because it would then have been received 
for the purpose of being invested on a specific security, within the 
meaning of the decided cases.—[ The Law Fournal. 








Correspondence. 
MANDAMUS AGAINST GOVERNOR OF STATE—THE RULE IN INDIANA. 


EpITorS CENTRAL LAW JOURNAL :—In the case of Keuchler v. 
Wright, 2 CENTRAL LAW JOURNAL, 4 Wood, J., states that it seems 
to be intimated in 17 Ind. 554, that mandamus will lie against the 
governor. 

In this state, the authority of the court to issue a writ of man- 
date against the chief executive, to compel the performance of a 
ministerial act, has never been questioned. In the Governor v. 
Nelson, 6 Ind. 496, the supreme court awarded a peremptory 
mandamus against Wright, governor, requiring him to issue a com- 
mission to Nelson as clerk of the circuit court, for the full constitu- 
tional term of four years, in a case where he had been elected to 
fill a vacancy in the office. 

In Baker, Governor, v. Kirk, 33 Ind. 517, Kirk had been elected 
by the general assembly a director of the state prison south, and 
the governor refused to commission him, for the alleged reason 
that the term of the occupant, Heiskell, had not expired. The 
Circuit Court of Marion County awarded a peremptory mandate 
direct to the governor, requiring him to issue a commission to Kirk. 
Upon appeal by the governor to the supreme court, that court 
affirmed the judgment of the court below in awarding the writs. 

GREENE DURBIN. 

VERSAILLES, Ind., Jan. 30, 1875. 








Briefs. 


[Members of the profession who send us briefs for notice will confer a great 
favor by giving their address, and by enclosing a brief statement of the points 
argued. This will save us much labor, avoid the danger of our making mis- 
takes, and render it possible for us to notice briefs when we might not other 
wise have time to do so. As it is sometimes convenient for us to cut extracts 
out of briefs, and as we desire to preserve all good ones for binding, we 
should take it as a favor if those who send us briefs would enclose wo 
copies.—Ed. C. L. J.] 

Injunction Against Judgment at Law for Purchase-Money at 
Void Probate Sale.— Miller v. Palmer, Supreme Court of Mississippi. 
Brief and argument for appellant by E. S. Hammond, pp. 22. We have read 
this learned and well-digested argument with much pleasure and profit. The 
facts are as follows: 


Miller purchased land at a probate sale and gave his note for the purchase- 
money. The note not being paid at maturity, the administrator sued on it in the 
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dreuit court, and Miller supposing his title good, suffered judgment by default. 
Having subsequently discovered that the sale was void for want of jurisdiction 
in the probate court, he brought this suit in the chancery court to enjoin the 
enforcement of the judgment for the purchase-money. The chancellor de- 
creed that the land be again sold ; that the proceeds be applied as a credit on 
the judgment ; and that if there be any deficit, the injunction stand dissolved 
and execution issue. 

I, It is alleged that the administrator's sale of the land was void: 1. Be- 
cause the record does not show affirmatively the insufficiency of personal 
assets, nor that the minors were without a resident guardian, nor the parties 
interested in the land. 2. Because one of the heirs was not cited at all, and 
another had no guardian ad /item; and being void as to one, the sale was void 
astoall. And as the guardian ad /item did not accept and defend, there was 
none for any of the minors. 3. Because the guardian ad litem was illegally 
appointed, there being no previous service of process in the mode prescribed 
by law, the mother of the minors not being served, merely defective return of 
service, and not of total want of service, and the latter applying only to cases 
where the minors have a regular resident guardian. 4. Because the adminis- 
trator gave no statutory or other bond to properly account for the proceeds, 
5. Because the court did not appoint a time to hear the petition. 


II. It is also alleged that the judgment at law does not preclude the above 
defence; and (III.) that this is so notwithstanding the failure of the com- 
plainant, before he purchased, to inspect the records of the proceedings in the 
probate court, since a failure so to do was not negligence; and (IV.) that the 
sale is void, because the administrator misrepresented the proceedings and 
mislead the complainant in purchasing. 

V. That no eviction or offer to return the land was necessary in order to 
entitle the complainant to maintain his bill; and 

VI. That the chancery court was without jurisdiction to do other than to 
dissolve or perpetuate the injunction, and had no jurisdiction to decree a re- 
sale of the land. [Address E. S. Hammond, Esq., Memphis, Tenn.] 


Railroad Combinations—Contracts in Restraint of Trade.—The 
New York, Boston & Providence Railroad Company e¢ a/., v. The Old Colony 
Railroad Company e¢ a/., Supreme Court of Rhode Island. Argument by W. 
P. Sheffield, Esq., for defendants. pp. 10. Three Railroad companies and a 
steamboat company entered into a combination to maintain given rates of 
freight and passenger fares and to operate them together. The result of the 
combination was, that three lines of trade between Boston and New York were 
reduced to two, and these were prohibited from reducing rates. The details 
of the combination are too long and intricate to set out. This suit is brought 
to recover money alleged to be due by one of the contracting parties fora 
breach of its covenants. The defence is that the contract was against public 
policy, and hence void, because it was a conspiracy iujurious to trade, and 
tended to create a monopoly ; and the excellent argument before us supports 
this view. [Address W. P. Sheffield, Esq., Newport, R. I.] 


Broker’s Commissions—-When they Accrue — Negligence by 
Broker—Recoupment.— Evans v. Hughey, Supreme Court of Illinois. 
Brief for defendant in error by Steele & Hughes. pp. 12 Evans entered into a 
written contract with Hughey, whereby Hughey was to effect a sale of Evans’ 
farm on certain specified terms, for which Hughey was to receive as his com- 
mission five hundred dollars, and also ‘“‘ whatever he should get over thirty 
dollars per acre, as commission, in addition to the five hundred dollars.” 
Hughey having sold the farm on terms more favorable to Evans, it would 
seem, than the contract required, sued for his commissions under the contract, 
and recovered judgment for them, but without interest. To reverse this judg- 
ment, Evans prosecutes this writ of error. Two objections are made to this 
judgment: 1. That the commission which consists of the excess above thirty 
dollars per acre is not recoverable, because at the time of the suit brought 
belew, the last note given by the purchaser in payment of the farm, had not 
matured. 2. Because Hughey in negligently failing to have a mortgage re- 
corded at the proper time, caused damage to Evans which he ought to have 
been allowed to set up against Hughey’s demand for commissions, by way of 
recoupment. ‘These views are opposed in the brief before us ; and it is urged: 
1. That the commissions which consisted of the excess over thirty dollars per 
acre, stood upon the same footing as the five hundred dollars, and that both 
were due to Hughey when the trade was consummated by him. 2. That in 
agreeing to cause the mortgage to be recorded, Hughey acted as a mere gra- 
‘tuitous bailee, and not in pursuance of the contract here sued on; and that this 
having been a separate transaction, disconnected with the subject-matter of 
this suit, any damage which Evans may have sustained therein, is the subject of 
a distinct suit, and not of a recoupment in the present suit. 3. That even if 
this demand is a subject of recoupment, yet it has no foundation ; because 


Hughey, being but a gratuitous bailee, exercised ordinary diligence. This 
contention appears to us doubtful. Evans gave Hughey the mortgage 
aad requested him to have it recorded, and Hughey promised to do so, The 





recorder's office was twenty miles distant. Instead of sending it by mail, as 
he might easily and conveniently have done, he entrusted it, together with the 
recorder’s fee of one dollar, to a neighbor, who was likewise a gratuitous bailee 
and who failed to fulfill the trust. Meanwhile, judgment-liens intervened to 
the material Gamage of Evans. This, it seems to us, under all the circumstan- 
ces of the case, was such negligence as should charge Hughey with damages 
[Address Steele & Hughes, Mattooon, III.] 


NOTE —We learn that the Supreme Court of Illinois has just rendered an 
opinion in the above case, holding that the excess of five dollars per acre was not 
recoverable from Evans until he had collected it from the purchasers. The court 
also hold that the taking and recording of the mortgage given by the purchasers 
wherein negligence is alleged against Hughey, was n»t connected with the 
subject of the suit, which was based on the written authority set out in the brief 
and therefore not a subject of recoupment, but that this remedy is by a distinct 
action. 

Consignor and Consignee—When Consign e, who has made 
Advances, must Obey Orders of Consignor. — Mooney Musser, 
Supreme Court of Indiana. Brief for appellees, by U. |. Hammond, Esq. 
pp. 19, fine type. The question involved in this case, is, circumstances under 
which a consignee, who had made advances on the consignment, is bound to 


obey, and the circumstances under which he has the right to disobey orders 
of the consignor restraining or requiring a sale of the consignment. In this 
valuable argument a number of leading cases are reviewed at length, and with 


excellent discrimination. 


Liability of Public Officer to Account for Interest on Public 
Moneys.— Shelton v. The State ex ref. County Commissioners, Supreme 
Court of Indiana, Brief for appellant, by Chapman, Hammond & Hawes. pp 
15. The question in this case, is, whether a county treasurer, who has got in- 
terest from a bank on money that has come into his hands by virtue of his 
office, and which has been deposited with the bank for safe keeping, is legally 
bound to pay over such interest to the benefit of the county. 
argument holds the negative of this question. {Address Chapman, Hammond 
& Hawes, Indianapolis, Indiana. } 


{Address U. J. Hammond, Indianapolis, Indiana. } 


Phis valuable 


*,* Several briefs stand over to be noticed hereafter 





Notes and Queries. 
ATTACHMENT—RIGHTS OF INTERVENING CREDITORS WHERE MAIN AT- 
TACHMENT IS QUASHED AFTER DELIVERY BOND GIVEN, 

INDIANAPOLIS, Jan. 21, 1875. 

EDITOR CENTRAL LAW JOURNAL :—A. institutes an attachment suit 
against B., and takes his personal property. He fails to maintain the suit. Be- 
fore judgment is given quashing A.’s attachment, C. files under it, and sub- 
sequently secures judgment and an order of sale of the attached property. 
This, however, is not within reach, having been delivered to B., on his exe- 
cuting to A. a delivery bond. C. does not appear as an obligee in the bond. 
Has he a remedy ? and what is it ? 5. a& ft. 

ANSWER.—A solution of this question would obviously depend upon the 
terms of the Indiana statute relating to attachments and insolvent proceed- 
ings thereunder. If we understand it, the only question is, has C. a remedy 
on the delivery bond? It is manifest that A. can have none; for his right to 
maintain the attachment has been determined against him. Is the remedy 
of C., who thus intervenes in A.'s attachment suit, affected with the same in- 
firmity? Must he stand or fall with A.P_ Weshould think a solution of this 
question would depend largely upon whether the statute reguéred all other 
creditors to file their claim in the suit of the first attaching creditor, or 
whether it permitted them to secure separate liens upon the property by 
attachment, but required their various sults te be consolidated, and provided 
for an equal distribution. If the law obliged C. to intervene in A's suit, and 
prohibited him from suing out a separate attachment, it would work great in 
justice to deny him a remedy on the delivery bond. It nevertheless remains 
true that the liability of sureties is generally a matter of strict construction in 
their favor, and obligations not expressed in a bond will not be raised by in- 
tendment. We do not undertake to answer the 
very interesting one, trust that we shall hear from some of our readers on the 
subject. 


ibove query, but asitis a 


Book Notice. 
LAW OF COTENANCY AND PARTITION. By A. C, FREEMAN, author of the 
Law of Judgments. San Francisco: Sumner, Whitney & Co. 1874. Sold by 
Soule, Thomas & Wentworth, St. Louis. pp. 713. 
This isa new work by the author of the Law of Judgments, which, although 
itself a recent work, is already favorably known to the profession. The 
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author had previously no wide-spread fame among the body of the lawyers of 
the country which served to introduee or recommend his book; nor did it 
bear upon its title-page annexed to his name, the blazonry of any official title. 
His first production, without any such advantages, and by its intrinsic value 
alone, went rapidly to a second edition. Its merits were of no doubtful char- 
acter, and were quickly and universally recognized. As Chief Justice Taney 
said of Law Reporters, “ none but a good lawyer can make a good reporter,” 
so we say of legal authors, none but a good lawyer can produce a good law- 
book. But not every good lawyer can write a successful or valuable law treatise. 
He must have, in addition to his professional knowledge and experience, the 
faculty of clear, precise and condensed expression—the gift of the pen. 
Charles James Fox was an incomparable parliamentary debater, but a very 
indifferent historian. Jefferson could not talk in public, but was an almost 
unsurpassed writer. Writing, like speech, is largely given by nature ; and the 
author of the work before us, like Mr. Angell or Mr. Chitty, has marked 
talents for writing on legal topics. 

The present book, although upon a subject which has no attractions save to 
a lawyer, and we fear not many even to the mass of lawyers, is marked by the 
same clear and precise expression and orderly and logical arrangement which 
characterize his work on judgments. It is entitled Cotenancy and Partition, 
and its design is to treat of the law of co-ownership (a better word here at 
this day, than cotenancy) existing by reason of such ownership, independent 
of the peculiar co-ownership resulting from the co-partnership relation, the 
corporate relation, and all other relations and agreements entered into by the 
parties for the purpose of creating rights or imposing obligations not other- 
wise attached to their co-ownership. 

The plan leads the author to treat of joint-tenancy, its creation, duration 
and mode of severance, and herein of the homestead exemption, as a qual- 
ified though imperfect joint-tenancy ; of tenancy in common ; of community 
property ; of the relations and rights and liabilities of co-tenants and their 
remedies, between themselves and against strangers; of the effect of the 
statute of limitations on such actions, and of partition by voluntary agree- 
ment, and compulsion by judicial proceedings, with a view of the nature of 
the remedies and mode of proceedure. It is not limited to real estate, but 
extends equally to personal property, and we notice a valuable chapter on the 
law concerning part owners of ships. 

We unreservedly commend this work to the favorable regard of the pro- 
fession, the more cheerfully because we fear that the subject of which it treats 
is so unattractive that there is danger that its eminent merits may not be so 
readily discovered as they ought. It is a fact well known to publishers and 
appreciated by some authors, that there is much, very much, in the zame of a 
book. Books, for a time at least, sell upon their names ; but they cannot long 
be kept afloat without possessing real value. We notice that a recent Eng- 
lish author has published a work entitled Ultra Vires; and an American edi- 
tion is announced under the editorship of a distinguished corporation lawyer, 
Mr Ashbel Green, of New York. An examination of Mr. Brice’s book will show 
that it isin reality a work (and a very good one, we may remark in passing) 
on corporations, or rather on the character and powers of private corpora- 
tions. But it has a more ‘aking, though less accurate, title than if it were 
thus announced—one which will facilitate its introduction and advance its 
sale. We shall be glad to welcome any work Mr. Freeman may produce, 
and we should rejoice if he would devote five years to the study of the sub- 
ject of liens, and then give us the results in a treatise caretully wrought out. 

J. F. D. 








Recent Reports. 


NEBRASKA REPORTS, VOLUME 3. Reports of Cases in the Supreme Court 
of Nebraska, January and July Terms, 1873 and 1874. By LORENZO 
CROUNSE, Counselor at Law. Lincoln: State Journal Company, 1874. 


This volume was prepared chiefly by Guy A. Brown, Esq., editor to the 
general statutes of Nebraska and clerk of the court. The official reporter, 
Mr. Crounse, is a member of Congress. It was stereotyped by Mills & Co., 
of Des Moines, Iowa. It is a volume of 500 pages, the size of the Iowa re- 
ports, and isin all respects a creditable performance. The kind of type se- 
lected for catch-words at the head of the paragraphs of the syllabi was a 
happy idea, and will greatly facilitate reference. Among the interesting 
decisions, we notice the following : 


Railway Negligence — Injury to Passengers —Proximate and 
Remote Cause.—Where a train of cars was running three-quarters of an 
hour behind the usual and advertised time, and was upset by a sudden gust of 
wind which crossed thetrack, but not that portion of the track where the train 
would have been if running on time, whereby a passenger was injured, it was 
held that the injury complained of was not the natural result of running the 
train behind time, and that the damages sustained were too remote to entitlea 


- liable, 





recovery against the carrier. McCleary v. Sioux City & Pacific Railroad Co, 
44. Maxwell, J., who delivered the opinion, distinguished the principle ot 
Lowe v. Moss, 12 Ill. 477, and Reed v. Spaulding, 30 N. Y. 630, which hold 
that even where a carrier of goods negligently delays transporting them, and 
they are injured by a flood by reason of such delay, the carrier will be 
He says: ‘Asa rule, the liability of the common carrier of goods 
does not depend on his negligence, because he insures the owners of all the 
goods he carries against all loss or injury, not caused by the act of God or 
the public enemy. The exception to this rule, in the case of the carrier of 
passengers, is, that he is liable om/y when the injury has arisen from his own 
negligence. He does not warrant the safety of passengers, but as far as hu- 
man care and foresight go, he will provide for their safe conveyance. But if 
he is in the least degree negligent, he is liable; because the law requires him 
to do all that care and skill can do for the safety of his passengers."" Compare 
Dunton v. Great Northern Railway, 34 Eng. L. & Eq. 154; Daniels v. Bal- 
lantine, 23 Ohio State, 532. . 

School Lands—Subject to Taxation after Sale on Credit.—Lands 
donated to the state by the United States for school purposes, were sold to 
plaintiff, who paid one-tenth cash and gave his note for the balance, payable 
in ten years, with interest annually, and took possession. The lands having 
been assessed for taxation, payment was refused and distraint made, and to 
enjoin sale thereunder, this action was brought, and dismissed in the court 
below. The court held, Lake, C. J., delivering the opinion, that although 
the state had not actually parted with the legal title, yet the plaintiff was the 
owner in the same sense that he would have been had he purchased the land 
from a private person, and that, being such owner, the provisions of the state 
revenue law exempting the property of the state, including school lands, from 
taxation, could not apply. Hagenbuck v. Reed, Treasurer, 17. 

Although this would seem to be a case involving the construction of a local 
statue merely, it is interesting as applying to sales made by the state, the gen- 
eral doctrine that all lands purchased of the government, even before patent 
is issued, become eo instanti subject to taxation, as the property of the pur- 
chaser. Carroll v. Safford, 3 How. 461. See also Comm. of Douglas Co. v. 
Union Pacific Railway Co., 5 Kan. 615; The People v. The Black Diamond 
Coal Mining Co., 37 Cal. 54, where a claim on land for mining purposes— 
the legal title to the lands being in the United States—coupled with possession, 
was held to create a taxable property in such lands. 


Resulting Trust—Estoppel.— The plaintiff (below) conveyed land in 
1858, to the defendant, then his wife, through a trustee, and afterwards 
accepted a life lease from her to a portion of the lands. Upon a petition by 
plaintiff claimimg that defendant held the lands in trust for him, and seeking 
to have such trust declared and a re-conveyance made to him, it was hedd, 
Lake, C. J., delivering the opinion, that the plaintiff, by accepting the life lease 
to part of the lands, recognized the defendant's title, and was thereby estopped 
from claiming the residue. Courvoirsier v. Bouvier, 55. 

Set-off—Attorney’s Lien.—B. recovered judgment against C. in an 
attachment suit, having given the usual undertaking. C. employed M. as 
attorney to procure the dissolution of the attachment, and assigned to him in 
payment of fees, all his (C’s) interest in the bond given by B. M. procured 
the dissolution of the attachment, and obtained judgment on the bond ina 
suit brought in the name of C. for use of M. against B. Heéd, that B. could 
not be al!owed to off-set his judgment against C., against the judgment on the 
attachment bond, in favor of C. for the use of M. Boyer v. Clark, 161. 


Nuisance—Remedy.—A petition running in the name of S. and M. “ for 
themselves, and at the request and in behalf of two thousand others, having a 
common interest in the subject-matter of this suit,” praying injunction against 
a public nuisance, /e/d not to be the proper remedy, the same being by indict- 
ment or presentment by the grand jury. Shed v. Hawthorn, p. 179. 


Judgment— When Final —Appeal.—A judgment in these words, viz: 
“It is considered, ordered, and adjudged by the court that the said defend- 
ants do have and recover judgment in this action against said plaintiff, and 
that said defendants have and recover of and from said plaintiffs, their costs, 
and that execution issue therefor,” is a mere judgment for costs; it is nota 
final judgment from which error will lie to an appellate court. 


The above is the syllabus of Sprick v. Washington county, p. 253, in which 
the court, per Gantt, J., say: ‘‘ The judgment is that the defendants recover 
of the plaintiffs their costs. This seems to be the only true import of the 
language used; and therefore it is not a final judgment pronounced by the 
court upon the matter contained in the record."’ Leave to file a petition in 
error was refused, and the cause was ‘‘remanded to the district court for further 
proceedings thereon.’”’ We apprehend that exceptions to the ruling of the court 
inthis case might be taken, on the ground that although the form of the judg- 
ment is lacking somewhat in the customary (not prescribed) words used in the 


construction of final iudgments, yet that the ¢fecé of the judgment as entered, is 
7 
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undoubtedly, that nothing further remained to be done in the cause, and that 
all the issues between plaintiff and defendant in the cause, were, by the words 
used, entirely concluded and determined. Upon an inquiry as to what 
“further proceedings '’ could be had in the cause in the district court, for 
which the cause was remanded, there may be difficulty in determining the 
status of the cause. The defendant in error (and below) after having secured 
the judgment of the court below in its favor, will doubtless be satisfied with 
the judgment as it stands, particularly after this decision of the supreme 
court, forbidding an appeal therefrom. Quere: can the plaintiff success- 
fully move the court below to reform the judgment? Or. can the district 
court, on its own motion, correct its phraseology? If not, the plaintiff is 
without remedy by appeal. 

Creditor’s Bill.—To set aside fraudulent conveyance, can only be main- 
tained by a judgment-creditor.—Weil & Cahn v. Lankins, 384. 

Mechanic’s Lien, Sub-Contractor.—The statute giving lien to me- 
chanics for work done and materials furnished, etc., does not apply to public 
buildings. No liens exist in favor of a sub-contractor, unless the original con- 
tractor was also entitled toa lien. Ripley v. Gage Co., 397. 

A Political Case.—Tennant’s case (p 409) is a specimen of the political 
causes which have been so prevalent since the war, and were scarcely ever 
heard of previously. After the impeachment of Governor Butler, in 1871, 
W. H. James, who was the Secretary of State, became acting governor by the 
provisions of the constitution. In 1872, James visited Washington City on 
official business, und during his absence, Isaac S. Hascall, then President of 
the Senate, by a subterfuge, obtained from the Governor's private secretary 
the impression of the great seal, to a document which he published, as a 
proclamation by himself, as acting governor, calling an extra session of the 
legislature. Upon hearing of this, Gov. James returned to the state and 
issued a counter-proclamation, declaring that his absence was not such as 
imposed upon Hascall the duties of governor, by the constitutional provision, 
and that the proclamation of Hascall was null and void, and warning the 
members of the legislature not to assemble in obedience thereto. Notwith- 
standing this, several members met at the time specified by Hascall, and in 
defiance of the Governor's proclamation and protests, took possession of the 
legislative halls and proceeded to organize. The sergeant-at-arms, by them 
appointed, under their order arrested Tennant, who was a member, to “ bring 
him in” as an absentee, A writ of habeas corpus was issued on the petition 
of Tennant. Able arguments were made by counsel and opinions were deliv- 
ered immediately by a majority of the court (Crounse and Lake, JJ.), 
upholding the authority of Gov. James, and treating the proclamation of Has- 
call as revoked and abrogated by the counter-proclamation of Gov. James, 
even if it were not in fact null and void per se, and discharging the prisoner. 
Some time afterwards, the Chief Justice (Mason), filed his dissenting opinion, 
wherein the jurisdiction of the court over questions involving the conduct of 
one of the co-ordinate, independent branches of the government, in the man- 
ner proposed, was carefully and closely discussed and denied ; and the author- 
ity under which Hascall professed to act, was by ingenious reasoning, and a 
reference to numerous .authorities, sustained, while the effect claimed for the 
second proclamation of James, as annulling that of Hascall, was denied, 
The Chief Justice also indulged in some strictures upon the action of the 
majority, which are noticed by the present reporter, who was one of the 
justices forming that majority, in the following sharp note, which is one of the 
few blemishes of the volume: 

“Tt may be proper to remark that the foregoing opinions of the majority 
were delivered immediately upon the conclusion of the %rguments of counsel. 
It was, I believe, the purpose of my associate, as | know It was my own, at 
some future day to discuss more fully the novel questions involved in this 
case. The pressof business, however, incident to the discharge of the double 
duty as judge of both the district and supreme courts, permitted no return to 
the subject during my term of office. Although, in the shape presented, they 





by his own certificate of superior integrity, he betrays a suspicion of it too 
frequently shared by the public.” 

It is somewhat to be regretted that the reporter was enabled thus to “‘ have 
the last word,” for it would be interesting to know what the chief justice had 
to say in reply. C. A.C, 








Summary of our Legal Exchanges. 


Firty-THIRD NEW HAMPSHIRE REPORTS (ADVANCE SHEETS 

JOHN M. SHIRLEY, EsQ., REPORTER). 

Duties of Officers of Election—Conclusiveness of Record— 
Mandamus against Town Clerk.—Bell v. Pike. [53 N. H. 473]. 1. Inan 
election held for the choice of representatives in Congress, the respective duties 
of the moderator and town clerk are prescribed by the constitution. It is the 
duty of the moderator to sort and count the votes given in, and make a true 
public declaration thereof in the meeting ; and it is the duty of the town clerk 
to make a true record and return of the same to the secretary of state, accord- 
ing to such public declaration. 

2. In such elections, this court has no power to go behind the record and 
enquire which candidate, in fact, received the largest number of legal votes, 
nor to order the clerk to make a record of any fact other than such ashe is 
required by the constitution to enter at large in the town-book; therefore, 
where it appeared that the moderator made an incorrect declaration of the 
votes given in, but the town clerk made a true record and return in accord- 
ance with the declaration, it was Ae/d, that a writ of mandamus could not be 
granted requiring the clerk to enter upon the town-book a record of the count 
of the votes differing from the record of the declaration, or to change or 
amend his record so as to show the actual state of the vote to have been differ- 
ent from the public declaration, as made by the moderator. 


Criminal Law—Homicide—Lists of Witnesses—Peremptory 
Challenges—Testimony of Grand Jurors—Discussing Admissi- 
bility of Evidence before Jury—Experts—Opinions Founded on 
Study Alone—Indictment for Abortion, Sufficiency of.—State v. 
Wood. [53 N. H. 484]. 1. A person indicted for the crime of murder in the 
second degree, is not entitled to be furnishe1 with lists of the government 
witnesses or to challenge twenty jurors peremptorily. 

2. The foreman or any member of the grand jury may be called and com- 
pelled to testify what a witness stated before the grand jury, for the purpose 
of contradicting such witness, or for any other purpose, when in the opinion 
of the court the cause of justice requires it to be done. 

3. When a piece of testimony is offered, the court may in its discretion 
hear the arguments for and against its admissibility openly in the presence of 
the jury, or privately in the absence of the jury; and after the testimony has 
been ruled in, no exception lies upon the ground that such discussions were in 
the hearing of the jury. 

4. A physician testifying as an expert, may give an opinion founded upon 
his reading and study alone. 

5. An indictment, which charged that the respondent produced an abor- 
tion “‘ with a certain instrument to the jurors unknown,” is sufficient, and so 
is the proof if it sustains that charge. 

Suit by Married Woman—Pleading Non-Joinder of Husband— 
Dutton v. Rice. [53 N. H. 496.] 1. A party who is sued by a married 
woman, who declares as if she were a feme sole in a case where she has no 
right thus to sue, may take advantage of the defect by plea in abatement, and 
the plaintiff must reply the facts which enable her to sue alone. 

2. The rule of pleading by which the burden of allegation of facts enabling 
a feme covert to sue alone is thus cast upon her, seems in the present condi- 
tion of statutory law in this state, to be more convenient and reasonable than 
arule which should impose upon the defendant, in pleading a denial of ail 
the possible conditionsin which the suit might be maintained, notwithstanding 


FROM 


were not designed for publication in the reports, yet as the case is a leading | the coverture, 


and important one, I have chosen to insert the opinions as they are, rather 
than omit the case altogether. 


“ The dissenting opinion was written and filed some time after the matter 


was disposed of. 


discover a little of that feeling which the case was calculated to arouse, but 
which I am sure did not extend to all the members of the bench, That ‘ courts 
should yield to no clamor, and shrink from no responsibility, is good as a prin- 
But as the declaration was not called for in settling | 
the question submitted, the insinuation that the volume of noise, rather than | 
the weight of argument, had something to do in controlling the action of any 
It adds nothing to the strength of 


ciple of judicial ethics. 


member of the court, is wholly gratuitous. 
the opinion, to the dignity of the court, nor to the character of its decisions. 


The presumption that courts discharge their duty honestly, is one that al- 
ways prevails, When a member undertakes to strengthen that presumption 


It shows the earnestness of its author, and would seem to 


| 
| 


3. Toa declaration in assumpsit by a feme covert, the defendant pleaded in 
abatement the non-joinder of the plaintiff's husband. Upon demurrer to the 
plea—He/d, that the demurrer imported into the plaintiff's declaration the 
fact of coverture admitted thereby, and so the declaration was insufficient, in- 
asmuch as it contained no statement of any circumstances indicating her right 
to sue without joining her husband in the action; but the plaintiff was per- 
mitted to withdraw her demurrer, and by replication set out such facts as 
might enable her to maintain the suit. 

What Passes under Lease—Right of Posting Bills on Wall,— 
Riddle v. Littlefield. [53 N. H.503.] 1. By the lease of a building, every- 
thing which belongs to it, or is used with it, and which is reasonably essential 
to its enjoyment, passes as incident to the principal thing and as a part of it, 
unless especially reserved. 


a. A, leased to B. “a certain store * * known as No. tg1 Elm street,’* 
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Heid, that by the term of the lease, B. acquired the right to the use of the 

outside walls of the building, for the purpose of posting bills and notices 

thereon ; and that A. could not convey this incident right toa third person. 
AMERICAN LAW RECORD (CINCINNATI) FOR JANUARY. 

Sale of Good-Will of Business—Seller may not Send out Run- 
ners to Customers—Damages.—Burkhardt v. Burkhardt, Superior 
Court of Cincinnati, general term, opinion by Yaple, J. [4 Am. Law Rec. 
418.] Where one partner sells his interest to his co-partner in the partnership 
property and business, and in the good-will of such business acquired by the 
firm, and grants to the purchaser the right to the exclusive use of the old 
firmname, reserving to himself, expressly, the right to engage again in the 
same kind of business, in the same city, in his own, or under any other name 
than that of the old firm, he may lawfully advertise such business to the 
world in the newspapers, by posters and public circulars ; and may trade with 
all who, of their own choice, see fit to deal with him, as no firm owns its cus- 
tomers, they being at liberty to trade with whom they prefer. The good-will 
so sold is only the probability or chance that the old customers will continue 
to deal with the successor of the old firm, and that the purchaser's trade will 
be aided thereby in growing with the growth of the community. But such 
seller of the good-will cannot apply to any person who was a customer of the 
old firm, privately, by letter personally, or by runner or traveler, asking such 
customer to deal with him, or not to deal with the successor of the old firm. 
He would thereby actively destroy and bring to himself the chance or proba- 
bility which he sold and for which he has been paid. He will not be permit- 
ted thus to derogate from his own grant. In this respect he is not upon an 
equal footing with other merchants, who were never connected with the old 
firm, and who have never been paid for not actively and directly competing 
with it for its trade. Andwhere the custom of buyers, in a given city or 
eommunity, is to divide their purchases among all the houses engaged in the 
same kind of business in such city or community, and purchase of runners 
for such houses, such seller of such good-will, engaging again in such business- 
may send his runners for orders and receive and fill such as are given, but he 
can not use efforts to take from the old firm its proper portion of such orders 
for his house, whether by putting down prices for that purpose or otherwise. 

2. Where one partner purchases from his co-partner the latter's interest in 
the partnership real estate, machinery for manufacturing, and furniture ; the 
good-will of the business, theretofore, carried on by the firm, and the right to 
the exclusive use of the old firm-name for a gross sum, and by going into the 
same kind of business, and in violation of his agreement of sale, deprives the 
purchaser of such good-will, the court will, upon testimony, ascertain the fair 
value of such real estate, of such machinery and furniture, and having done 
so, will, for the purposes of the case, consider the residue of such purchase 
price as the value of the good-will and old firm-name. If, by the acts of the 
seller, the purchaser has been wholly deprived of such good will, and the 
benefit that would otherwise have been derived from the old firm-name, the 
court, in an action by the seller against the purchaser to foreclose a mortgage 
executed to secure promissory notes made by the purchaser, will deduct the 
value of such good-will so ascertained. But if such purchaser has enjgyed 
such good will in part, the value of such part to be estimated in the propor- 
tion it bears to the value of the entire good will, will not be deducted. In 
arriving at the extent of such deprivation, the party alleging it will not be re- 
quired to prove all the particular amounts of his damages in dollars and cents, 
but that is to be ascertained upon the testimony in the case and in view of all 
the circumstances. 

3. Where the parties themselves, for any proper purposes, have fixed the 
value of the partnership real estate, and the machinery for manufacturing, and 
furniture, separately, the court will take the same as the true value thereof, 
and will consider the balance of the value going to make up the whole sum 
fixed, as the value between the parties for the purposes of the case, of such 
good-will and right to the old firm-name. 

AMERICAN LAW TIMES REPORTS (NEW YorK, HuURD & HOUGHTON), FOR 
JANUARY. 

Usury Laws of States not Applicable to National Banks— 
Power of Congress to fix R te of Interest, etc.—Central National 
Bank v. Pratt, Supreme Judicial Court of Massachusetts, opinion by Morton, 
J. [2Am. Law Times Rep. (N. S.) 1.] 

This case holds that it is within the constitutional power of Congress to fix 
the rate of interest which a national bank may take upon a loan of money, 
and to determine the penalty to be imposed for taking a greater rate, and that 
such power when exercised by Congress, is exclusive of state legislation; that 
the provision of the U.S. St. of 1864, c. 106, 3 30, limiting the forfeiture for 
the making of usurious charges by national banks to the interest, applies as well 
to banks established in states where a rate of interest is fixed by law, as to 
banks in states where no rate is fixed ; and that the laws of New York impos- 
ing penalities for taking usury de not apply te natienal banks established 


In concluding his opinion, the learned judge says: ‘‘ The power of the 
government to create a bank, is supreme; from its nature it includes the 
power to endow it with all such faculties as are appropriate to accomplish its 
object. It is clear, as stated in Osborn v. United States Bank, supra, that the 
faculty of lending and dealing in money is an appropriate and necessary fac- 
ulty for a bank, and that without it the bank would want the capacity to per- 
form its public functions in the most efficient manner. The rate of interest 
to be charged for the use of money is a necessary incident of a loan, and the 
power in Congress to authorize a bank to lend money involves the power to 
fix the rate of interest and the penalty for taking a greater rate. If a state 
may fix the rate of interest, it may practically destroy this faculty of the bank, 
The power to create a bank includes the power to fix the limitations within 
which it may exercise its functions and faculties, and to determine the causes 
for which and the manner in which, it may be destroyed. This power vested 
in Congress is inconsistent with a power in any state or territory to affix pen- 
alties upon the bank for taking unlawful interest, or for any other violation of 
the act of Congress. We are of opinion that it was within the constitutional 
power of Congress to fix the rate of interest which a national bank might 
take upon a loan of money, and to determine the penalty to be imposed for 
taking a greater rate; that such power, when exercised by Congress, is ex- 
clusive of state legislation; that the provision of the thirtieth section of the 
act of Congress we are considering, imposing a penalty for taking unlawful 
interest, applies as well to banks established in states where a rate of interest 
is fixed by law, as to banks in states where no rate is fixed, and therefore that 
the laws of New York imposing penalties for taking usury do not apply to 
national banks established within its limits. The Supreme Court of Ohio has 
taken the same view of the constitutionalty and construction of the statute 
which we entertain. First National Bank of Columbus v. Garlinghouse, 22 
Ohio St. 492. We are aware that the court of appeals of New York has de- 
cided differently upon both points. First National Bank of Whitehall v. 
Lamb, 50 N. Y. 95. But, notwithstanding the great respect we have for that 
eminent tribunal, we aré unable to concur in the conclusions it reached.” 

Meliorations and Improvements—Bona Fide Purchaser with- 
out Notice entitled to Compensation for Improvements from 
true Owner, upon Bill filed against Him.—Union Hall Association v. 
Morrison, Court of Appeals of Maryland, opinion by Bartol, Ch. J. [2 Am. 
Law Times Rep. (N. S.) 7.] 

A. purchased in good faith, for its full value, without notice of any defect 
in his title, and believing it to be good, a lot of ground, described as part of 
Military Lot No. 3905, and erected thereon a valuable building. B. was the 
owner o; a tract of land, called ‘‘ The Trap,” but was ignorant of its precise 
limits until its location was ascertained by actual survey, some years after the 
erection of the building by A., and it was found to include 2 part of Military 
Lot No. 3905. B. thereupon instituted an action of ejectment against certain 
persons in possession of parts of the said military lot, and recovered judgment, 
which was affirmed on appeal. The lot of ground which had been purchased 
by A. was found to be included in the lines of the tract called ‘ The Trap,” 
but A. was not made a defendant in the ejectment suit. A writ of habere 
Jfacias possessionem having been obtained by B. under*his judgment in eject- 
ment, and the sheriff having declared his purpose to assert his authority by 
force, if necessary, A. surrendered possesston of his lot. Upon a bill filed by 
A. against B., asking relief, it was e/d, that A. was entitled to relief in respect 
to the valuable improvements made by him, but that B. should have the op- 
tion to accept from A. payment for the lot of ground estimated at its just 
value, without the imgrovements thereon, and should, on its receipt, convey 
the lot to A. by a sufficient deed; or to take and hold the lot with the im- 
provements, paying to A. the actual value of such improvements, to the ex- 
tent of the additional value which they had conferred upon the land ; and in 
default of such payment, the same should be a lien and charge on the prop- 
erty, to be enforced by a sale thereot. 

This case promises to be a leading one in favor of the position, that a per- 
son who has put valuable improvements on the land of a stranger, through 
an honest mistake as to boundary, is entitled to relief in a court of equity, 
although he may appear in the character of plaintiff’ seeking relief, instead ot 
in that of a defendant, and although the owner of the land may not have 
known of the mistake, and therefore may not have incurred any estoppel 
against himself for fraudulently looking on and permitting the improvements 
to be erected without disclosing the mistake. There are authorities which 
give color to the supposition that a contrary rule has generally prevailed: 3 
Sugd. Vend. & P., ch. 22, 3 1; 2 Story Eq. Jur., 3? 1238; Putnam v. Ritchie, 
6 Paige, 390. But the views of the Maryland court are supported by the fol- 
lowing cases: Bright v. Boyd, 1 Story, C. C. 478; S. C , 2 Story, C. C. 605; 
Thomas v. Thomas, 16 B. Monr. 421 ; McKelway v. Armour, 2 Stockton Ch. 
R. 115. Thus one by one the barbarisms of the common law are crumbling 
away, and the “ wisdom of ages" is dissolving in the commen sense and 
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Constitutional Law—‘‘ Due Process of Law” efined and Ex- 
pounded.—Weimar v. Bunbury, Supreme Court of Michigan, opinion by 
Mr. Justice Cooley. [2 Am. Law Times Rep. (N. S.) 37.] 


attended by circumstances evincing such a total diregard of the election laws, 


| and of the rights of the honest electors, as to require the court to throw out 


A legislative | 


act which provides that, on the failure of a township treasurer to make return | 
| be exercised with the greatest care, and only under circumstances which 


of a tax-warrant issued to him in the time therein provided, the county treas- 
urer shall issue execution for the collection of the amount of the taxes from 
the township treasurer and his sureties, is not in violation of the fourth and 
fifth amendments to the federal constitution ; those amendments being re- 
strictions only on the power of the federal government, and not on that of 
the states. 

Nor is it a violation of the provision in the state constitution forbidding un- 
reasonable searches and seizures; the searches and seizures contemplated by 
that provision being something very different from an open levy upon prop- 
erty under process having the apparent sanction of law. 

Nor is it a violation of the provision in the state constitution that no person 
shall be deprived of life, liberty, or property without due process of law. 

Due process is not necessarily judicial process. Administrative process, 
which has been regarded as necessary in government and sanctioned by long 
usage, is as much due process of law as any other. And summary process to 
enforce the payment, by a collector and his sureties, of the taxes not returned 
by him, having been in use by express legislation both before and ever since 
the adoption of the constitution, must be considered permitted by that instru- 
ment and be regarded as due process. 

But where the statute provides for the issue of such process by the county 
treasurer, and by law, and he could have no evidence of the collector's de- 
fault beyond the presumption that the supervisor, who was to make out and 
deliver the tax-warrant to the collector, had performed his duty, it is at least 
quest onable if the process can be sustained. 

Where the statute required the supervisor to deliver to the collector, a tax 
roll with warrant attached, authorizing him to collect the same from the per- 
sons taxed, and then made the collector subject to summary process on his 
failure to make return in due season; it was #e/d, that where the supervisor 
delivered a tax roll without any warrant attached, the collector was not sub- 
ject to this process. 

Heid, further, that where the county treasurer's warrant failed to recite.the 
facts which would warrant the issue of such summary process, and the proofs 
showed one jurisdictional fact did not exist, the process constituted no de 
fence to the officer who executed it by seizure of property. 

WASHINGTON LAW REPORTER, JAN. Ig. 

Usury.—Sullivan v. Snell, Supreme Court of District of Columbia. Opin- 
ion by Wylie. J. [2 Wash. Law Rep. 9.] 1. A note for $500, with inter- 
est at the rate of ten per cent , made for the accommodation of the indorsers, 
and negotiated to the plaintiff for $460, who was the first holder for value, 
with notice of its character, was held to be usurious under the 3d section of 
the act of Congress of April 22, 1870, and that plaintiff could recover no more 
than the amount he paid for the note without interest. 

2. Under such statute, where the debtor has agreed in writing to pay in- 
terest exceeding six per,cent. per annum, but not greater than ten, till the ma- 
turity of his obligation ; but the contract is silent as to any rate of interest 
beyond that period, in case the debtor should be in default, no more than in- 
terest at the rate of six per cent. per annum can be recovered for the time 
subsequent to the maturity of the obligation. 

Plea of Bankruptcy—Stay of Proceedings.—First Nat. Bank v. 
Abner, same court, opinion by Cartter,Ch. J. 1. A plea that the defendant 
is a petitioner in bankruptcy, does not, in itself, operate as a stay of proceed- 
ings. 

2. A judgment in such case was recorded by the plaintiff April 6, 1871, and 
an attachment issued thereon the 2d day of March, 1874. It was held that 
a motion to discharge such attachment, on the ground that defendant had 
been adjudged a bankrupt, came too late, the defendant having neglected to 
obtain a stay of proceedings, and having waited more than three years after 
the entry of the judgment. 

LEGAL INTELLIGENCER (PHILADELPHIA), JANUARY 15. 

Frauds in Elections—Numbering the Ba ots—When Court will 
throw out Entire Return.—Daly v. Petroff, Philadelphia Common Pleas, 
opinion by Thayer, P. J. [32 Leg. Int. 21.] 

1. The numbering of the ballots required by the new constitution, is a 
wise provision, intended as an additional safeguard against fraud, and when- 
ever votes have been received and counted which are shown to have been 
illegal, and which, if thrown out, would alter the result of the election, the 
court will order the ballot boxes to be opened in order to ascertain for whom 
the illegal votes were cast. But the court will not order this to be done 
unless the illegal votes proved are sufficient in number to alter the result of 
the election. 

2. An election may be characterized by such an amount of fraud, and be 


the entire return from the division in which these wrongs have been perpe- 
trated. But the power to throw out an entire division is one which ought to 
demonstrate, beyond all reasonable doubt, that the disregard of the law has 
been so fundamental, or so persistent and continuous, that it is impossible to 
distinguish what votes were lawful and what were unlawful, or to arrive at 


| any certain result whatever; or where the great body of the voters has been 
prevented by violence, intimidation and threats, from exercising their franchise. 


| ary 11, 1875, opinion by Agnew, Ch. J. 








Condemning Land for Public Park—Assessment of Damages— 
Benefits.—Susanna Root’s Appeal, Supreme Court of Pennsylvania, Janu- 
(32 Leg. Int. a1.] 

Lands taken for a park are within the act of June 15th, 1871, and no damage 
can be assessed, apportioned, or charged, to any other property in the vicinity. 
Hence, a party owning land taken and land outside the assessment of dam- 
ages of that taken, must be irrespective of the benefit accruing to that outside 
belonging to the same owner. 











Legal News and Notes. 

—A JUSTICE of the peace at Red Wing, Minnesota, had to knock a cul- 
prit down with a chair to get him quiet enough to try him.—[ Anglish Law 
Times. 

—‘ PuT your words closer together,” was the advice of a judge to a pris- 
oner who had said: “I am not, after all, so great a scoundrel as your lord- 
ship—takes me to be.” . 

—CURIOSITIES OF THE BEECHER TRIAL.—A lady correspondent of the 
Saint Louis Republican, in writing about the Tilton-Beecher trial, calls the 
defendant the “‘ sacred bull,” the ladies having wreathed him with flowers. 


| Another writer calls attention to the absurdity of one man, with a boquet in 


his hand, suing another man, with a bouquet in his hand, for seducing his wife, 
with a boquet in her hand. 

—WE omitted to state, in the proper place, that for the opinion of the Su- 
preme Court of Illinois, in the case of St. John v. Quitzon, elsewhere pub- 
lished, we are indebted to the courtesy of M. Millard, Esq., of East Saint 
Louis, Illinois, who was the successful counsel in the case. The point deci- 
ded in that case, that when a street is vacated, the land reverts to the original 
donor, and not to the present adjacent owner, is believed to be new. 

—PROPOSED CHANGE IN THE BANKING LAWS.—The bill introduced 
by Mr. Biery in the house of representatives proposes that all promissory 
notes, bills of exchange, drafts payable at sight or thereafter, or any other 
commercial paper negotiable by the laws cf any state or territory, checks 
payable subsequent to the date thereof only excepted, shall have days of 
grace, and if protested on the third day after the day of maturity, shall be 
held to be legally protested.—[ Washington Chronicle. 

—THE “ intelligent gentleman of the jury,”’ according to a Chicago paper, 
was discovered in that city recently by being brought before the court asa 
juror. ‘ Would you convict a man on circumstantial evidence?" queried his 
honor. ‘“ / dunno wat dat is,” answered the juryman. ‘‘ Well, what do you 
think it is?" interposed the judge. ‘ Well ‘cordin’ to my jedgment, sarcum- 
stanshill is "bout dis: Ef one man shoots anudder, an’ kills him, he orter to 
be hung for it; ef he don’t kill him, he orter to go to de plenipotentiary.” 

—JUDICIAL REFORM IN EGYPT.—It appears from the Times, that France 
and Greece have agreed to the consolidation of the various Egyptian jurisdic- 
tions under one judicial system. An English judge of first instance is required, 
in addition to the English judge of appeal, already named; and the recom- 
mendation to this post is intrusted to the secretary of state for foreign affairs. 
The post is for five years certain, at 30,000 francs per annum, with an addi- 
tional year’s salary if it be then resigned, and the legal proceedings are to 
be conducted in the French language, and generally subject to certain modi- 
fications, the law of France will be adopted.—[ The Law Times. 


—NEw ENGLISH FACTORY ACT.—On Friday (Jan. 1) the act passed in 
the late session came into operation to improve the health of women, young 
persons, and children «mployed in the manufactories, and the education of 
such children. The period of employment is to be from six to six, or from 
seven to seven o'clock ; the employment not to be continuously longer than 
four hours and a half without half an hour for a meal, except on Saturdays, 
when the employment is not to be beyond half past one o'clock, Two hours 
each day, save on Saturday, to be allowed for meals, and one hour before 
three o'clock. There are provisions in the new act as to education and 
school attendance. Employment during meal time is strictly prohibited.— 
[Zhe Law Times. 

—RULE 26 of the Supreme Court of the United States has been amended 
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so as to read as follows: “If, after a cause has been passed under circum- 
stances which do not place it at the foot of the docket, the parties shall desire 
to have it heard, they may file with the clerk their joint request to that effect, 
and the cause shall then be by him reinstated for call, ten cases after that un- 
der argument or next to be called at the end of the day the request is filed. 
If the parties will not unite in such a request, either may move to take up the 
cause, and it shall then be assigned to such place upon the docket as the 
court may direct. No stipulation to pass a cause without placing it at the 
foot of the docket, will be recognized as binding upon the court. A cause 


can only be so passed, upon application made and leave granted in open 
court.” 


—THE IDEAL JUDGE AND THE IDEAL LAWYER.—Dudley Field, in his 
address before the New York Mercantile Library Association, said: ‘‘ My 
ideal of a judge is of one who comes into his high office with a rich store of 
learning, with a conscience void of offence, with a patient judgment, without 
prejudice and without passion, with a love of the truth, whatever it may be, 
as he hears it from the lips of lawful witnesses, or reads it in the books of law, 
rejecting all other advice or influence as unlawful intrusion, and disdaining 
every attempt to intimidate or lead him, in whatever shape and from whatever 
quarter it comes, whether by private solicitations or public discussions, 
whether from the street or the market, the pulpit or the press; and my ideal 
of a lawyer, is of one who, rich in the same learning, feels the same disdain 
of intimidation, consults only his own conviction, and stands ready, at all 
times, to assert the rights of any man, according to the law of the land.” 

—FOREIGN NOTES.—The Right Honorable John Thomas Ball, LL.D., 
D.C.L.A.C., M.P., and late Attorney-General for Ireland, has been appointed 
Lord-Chancellor of Ireland. Mr. Henry Ormsley, Q. C., the Irish Solicitor- 
General, succeeds him as Attorney-General. The Hon. David Plunkett, 
Q. C., M.C., grandson of the celebrated Lord Plunkett, succeeds to the 
office of Solicitor-General, For three terms preceeding the appointment of 
Dr. Ball, the great seal of Ireland had been in commission, that is to say, the 
business of the chancery court has been administered by a committee of 
“ Lord's Justices.” Mr. Charles Foster, Q. C., died at his country house, 
Brandeston Hall, Wickham street, Suffolk, on theZa1st of Dec., aged seventy- 
five. Mr. Thomas Foster, Barrister at Law, has been appointed recorder 
of Warwick, to succeed Mr. William Cole Beasley, who is now recorder of 
Hull.—_——Mr. William Cooper, Barrister at Law, succeeds Mr. Metcalf, 
Q. C., as recorder of Ipswich. 

—PRIVILEGE OF WITNESS BEFORE CONGRESS.—The greater portion of 
the press, in referring to the service of asummons upon the editor of the New 
York Tribune, in this city recently at the instance of Alexander R. Shepherd, 
in a civil suit, fall into the error of stating that the suit must fail, for the reason 
that at the time of such service, Mr. Reid was in attendance as a witness upon 
a committee of ths house of representatives, before which he had been sub- 
poenaed, and that he was therefore privileged from any civil process during 
such attendance, and in coming to and returning from the city. The case of 
Wilder v. Welsh, reported in No. 52 of the Washington Law Reporter, in- 
volved precisely this question, and the Supreme Court of the District were 
unanimously of the opinion that the privilege of a witness, before Congress or 
any of its committees, stood upon the same footing as the privilege of the 
members of that body, and that this did not extend to the exemption from the 
service of a simple summons, but only from arrest.—{ Washington Law 
Reporter. 

—PUNISHMENT OF THE LASH.—The impression is gaining ground, writes 
a correspondent, that Mr. Cross will, shortly after the meeting of Parliament, 
introduce a bill to extend very materially the punishment of the lash. Some 
time ago, it will be remembered, the right honorable gentleman issued a cir- 
cular to the judges and magistrates, asking their opinion upon the point, and 
calling upon them to forward any suggestions they might have with respect to 
an alteration of the law. These answers are largely in favor of the lash being 
more frequently employed, and it is understood that the home secretary 
intends to act upon the advice. Such a determination will, it is anticipated, 
not only receive the support of Parliament, but also of the entire public. 
Sensibility has of late been outraged to an extraordinary degree by the brutal- 
ities that have been perpetrated, and the fact has-been indignantly commented 
upon by almost every judge of assize. Such is the indignation aroused on the 
subject that there will be a danger of the home secretary being urged to err 
rather on the side of stringency than leniency.—[ Zhe Law Times. 

—THE LATE CHIEF JUSTICE READ.—In quoting the following from the 
English Law Times, we need hardly remind any of our readers that Judge 
Read was an ex-chief justice of Pennsylvania, and not of Philadelphia: 
“When we reflect how some of our English barristers treat the public, we 
read with something like veneration the funeral orations of American lawyers 
over their departed great. It is indeed unfortunate that these surviving orators 

. occasionally give a dow era of their deceased colleagues and friends which 
strikes a , and with most unfeigned respect for the late 











Hon, John Meredith Read, an ex-chief justice of Philadelphia, we cannot help 
thinking that (if the records before us be faithful) he must have been 
a nuisance as well as an ornament to the barand thebench. The Hon. Theo- 
dore Cuyler tells us, that when at the bar, the ex-Chief Justice ‘in the dead 
of the night, between two and three o'clock in the morning,’ gathered the 
counsel associated with him in the Christiana Treason Trials, ‘at his house, 
for consultation upon points that, being upon his mind, prevented him from 
sleeping!’ This occurred three times in a few weeks, Further, Mr, Cuyler 
says that ‘in an important cause, a few years ago, Judge Read appointed 
six o'clock in the morning of the 2nd of January, in the dead of winter, to hear 
the argument, and there, before daylight, while the stars were yet shining, a 
thorough and elaborate argument was held upon a great question of equity 
law, and an injunction was awarded by Judge Read before eight o'clock in 
the morning of that day.’ Early rising is no doubt an practice, 
but it is difficult to believe that the argument would not have been equally 
eiaborate, and the injunction quite as efficacious after breakfast as before. To 


admirable 


the few things we have to be thankful for in connection with our English ju- 


dicature, we must now add the fact that there is no Judge Read on the English 
bench,” 


—CAPITAL PUNISHMENT.—About 1807, a poor woman with two children, 
one at the breast, stole from inside a shop door, a piece of linen worth some 
7s or 8s. She, however, had not proceeded far when she repented of her 
crime, and was returning to the shop with it when she was arrested. She was 
tried at the Old Bailey, convicted, and condemned to death. ‘The jury and 
the prosecutor unanimously recommended the woman to mercy, on account 
of her husband having been pressed as a sailor, her starving condition at the 
time, and her previous unblemished character: but all in vain. The judge 
refused to indorse the application, and the woman was executed at Tyburn, 
the child being taken from her breast at the foot of the gallows, In the minds 
of a large majority of the public this execution created great indignation, and 
a bill was brought into Parliament to abolish the punishment of death for 
stealing in a shop to the value of 5s. ‘This bill was at first thrown out in the 
House of Peers, the judges being against it. The bill subsequently passed 
into law. On the introduction into the House of Lords of a bill for the abo- 
lition of the punishment of death for stealing in a dwelling house to the value 
of 40s., the majority of the judges were against it. Lord Ellenborough was 
particularly energetic in his opposition, arguing as the law stood it worked 
well, and why then should it be altered? One of the peers was so struck with 
the validity of the learned Lord's arguments, that he said: ‘‘ We shall not be 
able to place our heads with safety on our pillows if that bill passes into law!’’ 
In the thirty ycars from 1799 to 1829, for offences against the Bank Act alone, 
629 men were capitally convicted, and 1261 were transported ; yet, till public 
opinion became too strong to be disregarded, the judges offered little oppo- 
sition to such atrocious cruelty.—[ The Saturday Fournal. 

—THE USE OF THE “ CaT.”—At the Monmouth quarter sessions, a dis- 
cussion arose as to the use of the ‘“‘ cat,”". The chairman gave it as his opinion 
that it was a great deterrent of violent crime. His remarks were supplemented 
by the vice chairman (Mr. Granville Sommerset, Q. C), who said that any 
brutal assault arising out of election riots, or any other destructive crime, should 
not be heard at quarter sessions, but sent for trial at the assizes. Lord Aber- 
dare, at the Glamorganshire quarter sessions at Cardiff, opposed a motion 
which had been submitted by the magistrates of Swansea, in favor of inflicting 
corporal punishment on all persons guilty of assaults with violence. He said 
he for one should refrain from calling upon the government to make so great 
a change, without greater security for the exercise of it with discretion. It had 
been argued with regard to crimes of violence, that the character of the whole 
country had been altered forthe worse, but the general result of experience in 
these matters was this—that in times of the greatest prosperity, there was 4 
decrease in the crimes of fraud, and an increase of crimes in violence. That 
arose from drink, and, unfortunately, the great increase of wages had gone to 
those who did not know how to use it. There was no idea more prominently 
fixed in the English mind, at the present moment, than that the punishment of 
flogging had put an end to garotting. He happened to be appointed to the 
home office as under-secretary, in Nov., 1862, and the outbreak had taken 
place in the previous July. There were many cases of garotting, and the 
offenders escaped with impunity, the consequence being that the crime in- 
creased. The streets were filled with police in plain clothes, and in Novem- 
ber the whole of these garotters were in custody. In some twenty-five cases 
which had been reported, there was only one genuine case when they came to 
be examined into, and that was the case of an old woman on Primrose-hill, 
who was robbed, with a certain amount of violence. Lord Aberdare said he 
had a dislike for flogging, not only from his personal experience of it in his 
youth, but also from its general effect. He thought it a brutalising punish- 
ment, and one only to be resorted to where absolutely necessary. He thought 
they would incur great danger in entrusting magistrates so widely, as it was 
proposed to do, with the power to inflict this punisment.—[ Zhe Law Times. 
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